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EXECUTIVE SUMMARY 
 
Regulation, like taxing and spending, is a basic function of government. First and foremost, it is important 
to understand that not all federal rules are regulations, but most (if not all) regulations are the result of the 
rulemaking process. Rules can be issued to actually deregulate or to get rid of existing regulations. 
 
Regulations generally start with an act of Congress and are the means by which statutes are implemented 
and specific requirements are established. Federal agencies usually issue more than 3,000 final rules each 
year on topics ranging from the timing of bridge openings to the permissible levels of arsenic and other 
contaminants in drinking water. 
 
Many people think that regulations and regulatory costs are a problem primarily for businesses and 
industries. It is true that businesses and industries deal with regulations on a daily basis, but the cost of 
regulations is inevitably passed on to consumers in the form of higher prices and limited product choices. 
Regulations impact everything from health care to oil production to Internet access and obtaining a 
mortgage. 
 
The regulatory, or rulemaking, process has been reformed and modified over the years by several different 
administrations and Congresses. The belief among most Republicans, and some Democrats, is that the 
regulatory burden in the United States has become too onerous and ineffective and harmful regulations 
need to be eliminated. Additionally, Republicans believe that the federal rulemaking process needs to be 
reformed to prevent unnecessary and excessively costly regulations from being imposed on our economy in 
the first place. 
 
Additional oversight and a different approach to regulations are necessary to protect Americans and the 
economy against runaway regulators. There is no governmental accounting of total regulatory costs and 
estimates vary. But, according to a report commissioned by the Small Business Administration (SBA), the 
total cost of regulations in 2008 was about $1.75 trillion. 
 
This chapter will delve into the federal rulemaking process in general. It will also highlight several 
particularly onerous regulations and House Republicans’ regulatory relief agenda in the current 112th 
Congress. 
 
Editor’s Note: There are so many different types of regulations that this chapter will not be able to cover all regulations that 
are out there, but hopefully will highlight the primary ones of note. For any questions regarding any regulations not mentioned in 
this chapter, please contact the NRCC. 
 
It is also important to keep in mind that because regulations originate in and concern so many different 
issues like health care, telecommunications, financial services, etc., that other chapters of the 2012 NRCC 
Issues Book will also make mention of regulations and their impact. 
 
 
 
 
 
 
 
 



   

                                                                                       

FEDERAL RULEMAKING REQUIREMENTS AND PROCESS 
 
First and foremost, it is important to understand that not all federal rules are regulations. Rules can be 
issued to actually deregulate or to get rid of existing regulations. Regulations generally start with an act of 
Congress and are the means by which statutes are implemented and specific requirements are established. 
Federal agencies usually issue more than 3,000 final rules each year on topics ranging from the timing of 
bridge openings to the permissible levels of arsenic and other contaminants in drinking water. 
 
During the past 65 years, Congress and various presidents have developed an elaborate set of procedures 
and requirements to guide the federal rulemaking process, often with the implicit or explicit goal of reducing 
the amount of regulatory burden placed on the public. These cross-cutting statutory and executive order 
rulemaking requirements often require some type of analysis or disclosure on the part of the rulemaking 
agency before issuing a covered rule, but also often give agencies substantial discretion regarding whether 
the requirements are applicable. In addition to seven laws governing the federal rulemaking process, there 
are several executive orders and Office of Management and Budget (OMB) guidelines. The federal 
rulemaking process can be rather complicated especially considering how many different laws and executive 
orders have been enacted and issued concerning the process. 
 
Administrative Procedure Act (APA) 
 
The most long-standing and broadly applicable federal rulemaking requirements are in the Administrative 
Procedure Act (APA) of 1946. The APA applies to all executive branch agencies, including so-called 
independent regulatory agencies (e.g. Federal Communications Commission (FCC), Securities and Exchange 
Commission (SEC), etc.). It prescribes procedures for agency actions such as rulemaking as well as 
standards for judicial review of agency actions. Rulemaking is the “agency process for formulating, 
amending or repealing a rule,” where a rule is defined as “an agency statement of general or particular 
applicability and future effect designed to implement, interpret or prescribe law or policy or describing the 
organization, procedure or practice requirements of an agency.” 
 
For informal rulemaking (the most common type of rulemaking), the APA generally requires that agencies 
(Cabinet departments and independent agencies as well as independent regulatory agencies like the Federal 
Communications Commission and the Securities and Exchange Commission) publish a notice of proposed 
rulemaking (NPRM) in the Federal Register – this gives “interested persons” an opportunity to comment on 
the proposed rule. 
 
After considering the public comments, the agency may then publish the final rule, incorporating a general 
statement of its basis and purpose. Although the APA does not specify the length of this public comment 
period, agencies typically allow at least 30 days. Finally, the APA states that the final rule cannot become 
effective until at least 30 days after its publication unless: 
 

1) the rule grants or recognizes an exemption or relieves a restriction; 
 

2) the rule is an interpretative rule or a statement of policy; or 
 

3) the agency determines that the rule should take effect sooner for “good cause,” and publishes that 
determination with the rule. 

 



   

                                                                                       

Before we go further into the other laws that govern the rulemaking process, we will take a quick look at the 
different types of rulemaking. Federal agencies can promulgate rules through various methods, but there are 
five primary rulemaking procedures: informal/notice-and-comment, formal, hybrid, direct final and 
negotiated. 
 
Informal or Notice-and-Comment: This is the most commonly followed process for issuing legislative 
rules, or rules made pursuant to congressionally delegated authority. In an effort to ensure public 
participation in the informal rulemaking process, agencies are required to provide the public with adequate 
notice of a proposed rule followed by a meaningful opportunity to comment on the rule’s content. 
 
As previously mentioned, the APA requires that in an informal rulemaking process, the public is adequately 
notified of a propose rule by publishing a notice of proposed rulemaking (NPRM) in the Federal Register. 
This NPRM must include: 
 

1) “…the time, place and nature of public rulemaking proceedings; 
2) reference to the legal authority under which the rule is proposed; and 
3) either the terms or substance of the proposed rule or a description of the subjects and issues 

involved.” 
 
Once adequate notice is provided, the agency must provide interest persons and parties with a meaningful 
opportunity to comment on the proposed rule through the submission of written “data, views or 
arguments.” Once the comment period has closed, the APA directs the agency to consider the “relevant 
matter presented” and incorporate into the adopted rule a “concise general statement” of the “basis and 
purpose” of the final rule. The final rule, along with the general statement, must be published in the Federal 
Register not less than 30 days before the rule’s effective date. 
 
Formal: Although rules are typically promulgated through the informal rulemaking process, in limited 
circumstances federal agencies must follow formal rulemaking requirements. When formal rulemaking is 
required by statute, the agency must engage in trial-like procedures. The agency, therefore, must provide a 
party with the opportunity to present its case through oral or documentary evidence and “conduct such 
cross-examination as may be required for a full and true disclosure of the facts.” 
 
Formal rulemaking procedures must be presided over by an agency official or Administrative Law Judge. 
Formal rulemaking procedures - unlike informal rulemaking - also prohibits ex parte communications 
between interested parties outside the agency and agency officials involved in the rulemaking process. 
 
Hybrid: When Congress provides rulemaking authority to an agency, it may direct the agency to follow 
specific procedural requirements in addition to those required by the informal rulemaking procedures of the 
APA. Hybrid is somewhere between informal rulemaking and formal rulemaking – typically more public 
participation than formal rulemaking, but less than informal. 
 
Direct Final: Federal agencies have developed a process known as direct-final rulemaking in order to 
quickly and efficiently finalize rules that the agency views as “routine or noncontroversial.” Under direct-
final rulemaking, an agency publishes a proposed rule in the Federal Register. In contrast to informal 
rulemaking, however, the notice will include language providing that the rule will become effective as a final 
rule on a specific date unless an adverse comment is received by the agency. If even a single adverse 
comment is received, the proposed rule is withdrawn and an agency may issue its proposed rule under 
APA’s informal rulemaking process. 



   

                                                                                       

 
This rulemaking procedure allows for agencies to efficiently finalize unobjectionable rules while avoiding 
many of the procedural delays of the traditional notice-and-comment/informal rulemaking requirements. 
 
Negotiated: Negotiated rulemaking represents an alternative to traditional informal rulemaking procedures 
that allows agencies to consult with interested parties and interest groups at the developmental stages of the 
rulemaking process. In general, negotiated rulemaking allows an agency and other involved interest to reach 
consensus in the early rulemaking stages so as to produce a final rule that is more likely to be acceptable to 
all parties. 
 
Non-legislative Rules: The above five rulemaking procedures are all legislative – as in, they are initiated by 
legislation enacted by Congress. Congress includes language initiating rulemaking in the language of a bill 
and when it is enacted, the process begins. In addition to these types of rulemaking procedures, there are 
also non-legislative rules. The APA’s notice-and-comment requirements do not apply to interpretive rules 
and general statements of policy – otherwise known as non-legislative rules. The reason APA’s requirements 
do not apply to these kinds of rules is that they do not carry the force and effect of law since they are not 
established or initiated by legislation enacted into law. 
 
The APA created this exception for non-legislative rules primarily to allow agencies to efficiently perform 
routine day-to-day duties while encouraging agencies to provide the public with timely policy guidance 
without having to engage in the lengthy, at times, burdensome notice-and-comment process. An interpretive 
rule is a rule in which the agency simply states what it “thinks the statute means and only reminds affected 
parties of existing duties.” These rules allow agencies to explain ambiguous terms in laws without having to 
undertake cumbersome proceedings. 
 
Paperwork Reduction Act (PRA) 
 
The Paperwork Reduction Act (PRA) was originally enacted in 1980, but was subsequently amended in 1986 
and again in 1995. One of the purposes of the PRA is to minimize the paperwork burden for individuals, 
small businesses and others resulting from the collection of information by or for the federal government. 
The PRA generally defines a “collection of information” as the obtaining or disclosure of facts or opinions 
by or for an agency by 10 or more nonfederal persons. Many information collections, recordkeeping 
requirements and third-party disclosures are contained in or are authorized by regulations as monitoring or 
enforcement tools. In fact, these paperwork requirements are the essence of many agencies’ regulatory 
provisions. 
 
The PRA requires agencies to justify any collection of information from the public by establishing the need 
and intended use of the information, estimating the burden that the collection will impose on respondents 
and showing that the collection is the least burdensome way to gather the information. 
 
The original PRA created the Office of Information and Regulatory Affairs (OIRA) within the Office of 
Management and Budget (OMB) to provide central agency leadership and oversight of government-wide 
efforts to reduce unnecessary paperwork burden and improve the management of information resources. 
Agencies must receive OIRA-approved for each collection request before it is implemented and those 
approvals have to be renewed at least every three years. Failure to obtain OIRA approval for an active 
collection, or the lapse of that approval, represents a violation of the PRA, and triggers its public protection 
provision. Under this provision, no one can be penalized for failing to comply with a collection of 
information subject to the act if the collection does not display a valid OMB control number. OIRA can 



   

                                                                                       

disapprove any collection of information if it believes the collection is inconsistent with the requirements of 
the PRA. 
 
Regulatory Flexibility Act 
 
The Regulatory Flexibility Act of 1980 (RFA) requires federal agencies to assess the impact of their 
forthcoming regulations on “small entities,” which the law defines as including small businesses, small 
governmental jurisdictions and certain small not-for-profit organizations. Under the RFA, Cabinet 
departments, independent agencies and independent regulatory agencies must prepare a “regulatory 
flexibility analysis” at the time that proposed and certain final rules are issued that must describe, among 
other things: 
 

1) the reasons why the regulatory action is being considered; 
2) the small entities to which the proposed rule will apply and, where feasible, an estimate of their 

number; 
3) the projected reporting, recordkeeping and other compliance requirements of the proposed rule; and 
4) any significant alternatives to the rule that would accomplish the statutory objectives while 

minimizing the impact on small entities. 
 
These four requirements, however, are not triggered if the head of the issuing agency certifies that the 
proposed rule would not have a “significant economic impact on a substantial number of small entities.” 
The RFA does not define “significant economic impact” or “substantial number of small entities,” 
which gives federal agencies substantial discretion regarding when the above-listed analytical 
requirements are initiated. Also, these requirements do not apply to final rules for which an agency does 
not publish a proposed rule. 
 
The RFA also contains several other notable provisions: 
 

 requires agencies to review rules that have or will have a significant impact within 10 years of their 
promulgation to determine whether they should be continued without change or should be amended 
or rescinded to minimize their impact on small entities 

 

 requires the chief counsel of the Small Business Administration’s (SBA’s) Office of Advocacy to 
monitor and report at least once a year on agencies’ compliance 
 

 requires agencies to ensure that small entities have an opportunity to participate in the rulemaking 
process – specifically, the agency issuing a regulation must notify the SBA chief counsel for 
advocacy and provide information on the draft rule’s potential impacts on small entities 

 
The Government Accountability Office (GAO) has examined the implementation of the RFA several times 
over the past 20 years and a recurring theme has continued to appear as a result of GAO’s reports – that 
there is a lack of clarity in the RFA and a resulting variability in its implementation. For example, several of 
GAO’s reports on the RFA showed that each of the federal agencies it had reviewed for that particular 
report had a very different interpretation of key RFA provisions. It was suggested in each of GAO’s reports 
that Congress consider clarifying the RFA’s requirements and/or give SBA, or some other agency or 
department, the responsibility to develop criteria for how agencies should conduct RFA analyses. 
 



   

                                                                                       

Small Business Regulatory Enforcement Fairness Act 
 
The Small Business Regulatory Enforcement Fairness Act (SBREFA) not only amended parts of the RFA, 
but it also imposed new rulemaking-related requirements on federal agencies: 
 

 requires agencies to develop one or more compliance guides for each final rule or group of related 
final rules for which an agency is required to prepare a regulatory flexibility analysis – specifically, it 
requires the guides to be published, be designated as “small entity compliance guides,” and explain 
the actions a small entity is required to take to comply with an associated final rule; 

 

 requires federal agencies regulating the activities of small entities to establish a policy or program for 
the reduction and, under appropriate circumstances, the waiver of civil penalties by small entities. 

 
Congressional Review Act (CRA) 
 
The Congressional Review Act (CRA) was included as part of SBREFA as enacted in March 1996. The 
CRA established expedited procedures by which Congress can disapprove agencies’ rules by enacting a joint 
resolution of disapproval. Under the CRA, before any final rule can become effective it must be filed with 
each house of Congress and the GAO. The definition of a “rule” under the CRA is very broad and the law 
applies to rules issued by Cabinet departments, independent agencies and independent regulatory agencies. 
 
If OIRA considers an issuing agency’s rule to be “major” – meaning the rule is expected to have a 
$100 million annual effect on the economy – the agency generally must delay the rule’s effective 
date by 60 days after the date of its publication in the Federal Register or submission to Congress 
and GAO (whichever is later). Within 15 calendar days of receiving a major rule, GAO is required to 
provide Congress with a report on the rule assessing the issuing agency’s compliance with the procedural 
steps required by the various acts and executive orders applicable to the rulemaking process. Although the 
CRA establishes these special requirements for major rules, the CRA procedures for disapproving 
regulations apply to all rules whether or not they are declared to be major. 
 
Within 60 days after Congress receives an agency’s rule (excluding periods when Congress is in recess or 
adjournment) a Member of Congress can introduce a resolution of disapproval that, if adopted by both 
houses and enacted into law, can nullify the rule even if it has already gone into effect. Senate action on a 
disapproval resolution under the CRA must occur within 60 days of session after the regulation is 
submitted. It also makes available an expedited procedure intended to ensure that the Senate can take up 
and vote on the measure before the period expires. The CRA does not establish an expedited procedure for 
the House – just the Senate. If Congress adjourns less than 60 days of session after a rule is submitted, a 
new 60 day period for disapproval under the CRA begins on the 15th legislative day of the next session. If a 
disapproval resolution is rejected by either house of Congress, the rule can take effect immediately. 
 
Federal agencies have submitted more than 50,000 rules to GAO (and presumably, Congress) since the 
CRA took effect in March 1996 – including more than 1,000 major rules. However, only one rule has been 
overturned through CRA’s procedures – Occupational Safety and Health Administration’s (OSHA’s) 
ergonomics standard in March 2001 (P.L. 107-5). Many reasons have been suggested for why the CRA has 
not been used more often, but primary among them may be the fact that if the president vetoes a resolution 
of disapproval (which is likely if the underlying rule is developed during his administration), then enactment 
of the resolution would require approval of a two-thirds majority in both the House and Senate. 



   

                                                                                       

 
The rejection of the ergonomics rule was the result of a specific set of circumstances created by a transition 
in party control of the presidency. Republicans were in control of both the Senate and the House and the 
incoming president was George W. Bush. When the new Congress convened in 2001 and adopted a 
resolution disapproving the rule published under the outgoing President Bill Clinton, President Bush did not 
veto the resolution. The CRA may become useful once again in a similar political environment. 
 
Unfunded Mandates Reform Act 
 
The Unfunded Mandates Reform Act of 1995 (UMRA) was enacted in an effort to reduce the costs 
associated with federal imposition of responsibilities, duties and regulations upon state, local and tribal 
governments and the private sector without providing the funding appropriate to the costs imposed by 
those responsibilities. The UMRA requires Cabinet departments and independent agencies (but not 
independent regulatory agencies) to, among other things, prepare a written statement containing specific 
descriptions and estimates for any proposed rule or any final rule for which a proposed rule was published 
that includes any federal mandate that could result in the expenditure of $100 million or more in any year by 
state, local or tribal governments or the private sector. 
 
Small Business Paperwork Relief Act 
 
In June 2002, Congress enacted and then-President George W. Bush signed into law the Small Business 
Paperwork Relief Act. This law amended the PRA to, among other things, require each agency to establish a 
single point of contact to act as a liaison for small business concerns with regard to information collection 
and paperwork issues. It also directed agencies to make a special effort to reduce information collection 
burdens for small businesses with fewer than 25 employees. OMB was also directed to publish in the 
Federal Register and make available on the Internet an annual list of the compliance assistance resources 
available to small businesses. The Small Business Paperwork Relief Act also requires agencies to report to 
Congress on the amount of penalty relief provided to small businesses. 
 
Executive Orders 
 
Centralized review of agencies’ regulations within the Executive Office of the President (EOP) has been 
part of the federal rulemaking process for more than 30 years perhaps most notably by President Ronald 
Reagan in 1981 with his Executive Order 12291. The current process is delineated in Executive Order 
12866 which was issued by then-President Bill Clinton. 
 
Executive Order 12866: President Clinton issued Executive Order 12866 on Sept. 30, 1993. It limited 
OIRA’s reviews to proposed and final rules published by agencies other than independent regulatory 
agencies and to actions identified by the rulemaking agency or OIRA as “significant” regulatory actions 
(defined as those that were “economically significant” which means those with a $100 million impact on the 
economy) or that: 
 

1) were inconsistent or interfered with an action taken or planned by another agency; 
2) materially altered the budgetary impact of entitlements, grants, user fees or loan programs; or 
3) raised novel legal or policy issues. 

 
OIRA reviews between 500 and 700 regulatory actions per year. 
 



   

                                                                                       

Executive Order 12866 also requires that OIRA complete its reviews within 90 calendar days and requires 
both rulemaking agencies and OIRA to disclose certain information about how the regulatory reviews were 
conducted. It requires the issuing agency to provide to OIRA the text of the draft rule, a description of why 
the rule is needed and a general assessment of the rule’s costs and benefits. For draft rules that are 
“economically significant,” it requires a detailed cost-benefit analysis, including an assessment of the costs 
and benefits of “potentially effective and reasonably feasible alternatives to the planned regulation.” This 
executive order states that agencies shall “propose or adopt a regulation only upon a reasoned determination 
that the benefits of the intended regulation justify its costs,” and that unless a law requires another 
regulatory approach, “in choosing among alternative regulatory approaches, agencies should select those 
approaches that maximize net benefits.” 
 
During the review process, OIRA analyzes the draft rule and discusses it with staff and officials at the 
rulemaking agency. At the end of the review OIRA either concludes that the draft rule is consistent with the 
principles of Executive Order 12866 or returns the rule back to the agency for further consideration.  
 
Executive Order 13422: On Jan. 18, 2007, President George W. Bush issued Executive Order 13422 
making the most significant amendments to Executive Order 12866 since it was published. The most 
important changes fell into five basic categories: 
 

1) a requirement that agencies identify in writing the specific market failure or problem that warrants a 
new regulation; 

2) a requirement that each agency head designate a presidential appointee within the agency as a 
“regulatory policy officer” who can control upcoming rulemaking activity in that agency; 

3) a requirement that agencies provide their best estimates of the cumulative regulatory costs and 
benefits of rules they expect to publish in the coming year; 

4) an expansion of OIRA review to include “significant guidance documents; and 
5) a provision permitting agencies to consider whether to use more formal rulemaking procedures in 

certain cases. 
 
Some of these changes were highly controversial and in the first half of 2007, two House subcommittees 
held three oversight hearings on the order. On Jan. 30, 2009, President Obama issued Executive Order 
13497 which, among other things, revoked Executive Order 13422. As a result, Executive Order 12866 was 
returned to its September 1993 form. Less than two months after President Obama issued Executive Order 
13497, though, the OMB director instructed federal agencies to continue sending their significant guidance 
documents to OIRA for review. 
 
Executive Order 13563: On Jan. 18, 2011, President Obama issued an executive order titled, “Improving 
Regulation and Regulatory Review” aimed at updating the regulatory policies of the federal government. On 
the same day, President Obama wrote an opinion editorial in The Wall Street Journal announcing and 
explaining his decision to the public. You can view this op-ed by clicking here. 
 
In general, it was intended to be supplemental to and reaffirmed the “principles, structures and definitions 
governing contemporary regulatory review that were established in Executive Order 12866 of September 30, 
1993.” Although similar to Executive Order 12866, it also contained some new provisions. The two primary 
provisions of the President’s executive order were as follows: 
 

http://www.whitehouse.gov/the-press-office/2011/01/18/improving-regulation-and-regulatory-review-executive-order
http://www.whitehouse.gov/the-press-office/2011/01/18/improving-regulation-and-regulatory-review-executive-order
http://online.wsj.com/article/SB10001424052748703396604576088272112103698.html


   

                                                                                       

 A mandated government wide review of all existing regulations to identify outdated or redundant 
regulations that stifle job growth or make the U.S. economy less competitive. All government 
agencies are required to submit a plan within 120 days of the order that would outline a plan for 
periodic review of existing regulations to ensure that they are still relevant. 

 

 A standard for new regulations that directs them to be as unobtrusive as possible while still 
achieving the desired regulatory effect. Specifically, the order demands that the regulatory system 
protects public health, welfare, safety, and our environment while promoting economic growth, 
innovation, competitiveness, and job creation. It also demands that regulations be based on “the 
best available science.” 

 
The executive order enjoyed hesitant praise by organizations like the U.S. Chamber of Commerce and the 
National Federal of Independent Businesses (NFIB). They also, however, expressed skepticism about the 
President’s willingness to negotiate on regulations in both his health care and financial services reform bills 
and called on Congress to take up the task of regulatory review. 
 
House Republican Majority Leader Eric Cantor (R-Va.) released a statement praising the President for 
acknowledging the need for regulatory reform. Leader Cantor also vowed that the House would take up a 
more comprehensive review of not only regulations in effect today, but also regulation that have yet to 
come into effect to ensure that all unnecessary obstacles to job creation and economic growth are removed. 
 
Executive Order 13579: Although OMB encouraged independent regulatory agencies to comply with 
Executive Order 13563 and voluntarily develop plans for the retrospective review of their existing rules, 
most of them reportedly did not do so. On July 11, 2011, President Obama issued Executive Order 13579 
intended to encourage independent regulatory agencies to review their existing rules. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.uschamber.com/press/releases/2011/january/us-chamber-welcomes-president-obama%E2%80%99s-intention-restore-%E2%80%98balance%E2%80%99-govern
http://www.nfib.com/press-media/press-media-item?cmsid=55693
http://majorityleader.gov/newsroom/2011/01/leader-cantor-statement-on-president-obamas-executive-order-on-rules-and-regulations.html


   

                                                                                       

COST AND QUANTITATIVE ANALYSES OF FEDERAL REGULATIONS 
 
Regulation, like taxing and spending, is a basic function of government. But, unlike taxing and spending, 
however, the costs that nonfederal entities pay to comply with federal regulations are not accounted for in 
the federal budget process. Many Americans have expressed an interest in measuring total regulatory costs 
and benefits and estimates of total regulatory costs have been cited in support of regulatory reform 
legislation over the years (see the next section). 
 
Measuring total costs and benefits, however, is inherently difficult. For example, researchers must determine 
the baseline for measurement (i.e. what effects would have occurred in the absence of the regulation) and 
aggregating the results of studies conducted years earlier with different methodologies and quality can be 
highly problematic. Some observers, including OMB, currently doubt whether an accurate measure of total 
regulatory costs and benefits is even possible. 
 
“The Impact of Regulatory Costs on Small Firms” 
 
In September 2010, the Office of Advocacy within SBA released a report prepared for them by Nicole V. 
Crain and W. Mark Crain entitled “The Impact of Regulatory Costs on Small Firms.” You can view the full 
report by clicking here. Among other things, the report stated that the annual cost of federal regulations in 
2008 was about $1.75 trillion. The September 2010 report was the fourth such report prepared for the SBA 
Office of Advocacy in the previous 15 years: 
 

 In 1995, Thomas D. Hopkins estimated annual federal regulatory costs that year to be between $416 
billion and $668 billion. 
 

 In 2001, W. Mark Crain and Hopkins estimated the annual cost of regulations in the year 2000 at 
$843 billion. 

 

 In 2005, W. Mark Crain estimated annual regulatory costs in 2004 at about $1.1 trillion. 
 
The $1.75 trillion estimated has been widely quoted in the press, by witnesses at congressional hearings and 
by Members of Congress and it has been cited as evidence of the need for regulatory reform legislation and 
congressional oversight actions. But others have criticized the estimate saying that it overstates the total cost 
of federal regulations. 
 
The Heritage Foundation 
 
The Heritage Foundation has issued several reports on federal regulations, particularly from the perspective 
of determining whether we are currently experiencing overregulation at greater cost to Americans than 
previous years and under previous administrations. According to The Heritage Foundation, during President 
Obama’s first three years in office, 106 new major federal regulations added more than $46 billion per year 
in new costs for Americans. Heritage postulates that this is almost four times the number – and more than 
five times the cost – of the major regulations issued by George W. Bush during his first three years in office. 
You can click here to view the full report. 
 
 
 

http://archive.sba.gov/advo/research/rs371tot.pdf
http://www.heritage.org/research/reports/2012/03/red-tape-rising-obama-era-regulation-at-the-three-year-mark


   

                                                                                       

FactCheck.org 
 
In addition to these estimates, obviously politicians have made statements regarding the regulatory burden 
and have also compared it to past regulatory environments. President Obama has also made statements 
regarding regulations under his Administration, which FactCheck.org clarified for accuracy. In President 
Obama’s January 2012 State of the Union address, President Obama claimed that he “…approved fewer 
regulations in the first three years of my presidency than my Republican predecessor did in his.” Here is 
what FactCheck.org said about this claim: 
 

“In other cases, the president’s factual claims checked out — but didn’t tell the whole story. 
 
“For example, Obama claimed he approved fewer regulations in his first three years in office 
than Republican President George W. Bush did three years into his first term. That’s true 
through Obama’s first 33 months in office — just barely. But Obama’s regulations came at a 
higher cost. 
 
“Obama: ‘In fact, I’ve approved fewer regulations in the first three years of my presidency 
than my Republican predecessor did in his.’ 
 
“Obama is right, as far as his statement goes. Bloomberg News, based on a review of Office of 
Management and Budget data, reported that the Obama administration approved 613 
regulations in the first 33 months. That was 30 fewer than Bush approved in his first 33 
months. 
 
“However, Bloomberg also found that it cost more to comply with Obama’s regulations 
than either Bush’s or President Bill Clinton’s during that same time period. 
 
“Bloomberg News, Oct. 25, 2011: ‘The number of significant federal rules, defined as 
those costing more than $100 million, has gone up under Obama, with 129 approved so far, 
compared with 90 for Bush, 115 for President Bill Clinton and 127 for the first President 
Bush over the same period in their first terms.’ 
 
“This is not the first time that the administration has hand-picked regulatory data to cast its 
actions in a more positive light than those of Obama’s Republican predecessor. 
 
“As we wrote in September, Cass Sunstein, administrator of the White House Office of 
Information and Regulatory Affairs, wrote an op-ed in the Washington Post to address 
Republican complaints of overregulation. In that opinion piece, Sunstein said the Bush 
administration proposed more costly regulations in its last two years than the Obama 
administration did in its first two years. That was true, but misleading. The fact is that 
Obama’s regulations in his first two years were far more costly than those of Bush’s first two 
years. And that’s the more relevant comparison.” 

 
 
 
 
 
 

http://www.factcheck.org/2012/01/the-state-of-obamas-facts/
http://www.bloomberg.com/news/2011-10-25/obama-wrote-5-fewer-rules-than-bush-while-costing-business.html
http://www.factcheck.org/2011/09/cherry-picking-on-regulation/
http://www.washingtonpost.com/opinions/the-smart-approach-to-reforming-regulations/2011/06/29/AGIGHmsH_story.html


   

                                                                                       

HOW TO TRACK FEDERAL REGULATIONS 
 
Regulations are issued by federal departments and agencies under the authority delegated to them by federal 
law or presidential executive order and have the force of law. Final regulations are printed in the Federal 
Register and later codified by subject in the Code of Federal Regulations. 
 
The Federal Register contains the official announcement of regulations and legal notices issued by federal 
departments and agencies. It includes proposed and final federal regulations having general applicability and 
legal effect; executive orders and presidential proclamations; documents required to be published by act of 
Congress and other federal documents of public interest. It also updates the Code of Federal Regulations. 
 
The Federal Register also publishes the “Unified Agenda of Federal Regulatory and Deregulatory Actions” 
twice a year (usually in April and October). This document provides advance notice of proposed rulemaking 
by listing all rules and proposed rules that more than 60 federal departments, agencies and commissions 
expect to issue during the next six months. Regulations that concern the military or foreign affairs or that 
deal only with agency personnel, organization or management matters are excluded. This agenda is available 
online from 1994 through the present. 
 
The Code of Federal Regulations codifies final regulations having general applicability and legal effect that first 
appeared in the Federal Register. Its 50 titles are arranged by subject. The Code of Federal Regulations is revised 
annually (one quarter of the titles at a time) in January, April, July and October. Because the annual revision 
incorporates new regulations and drops superseded ones, the Code of Federal Regulations reflects regulations in 
effect at the time of printing. 
 
Below are several governmental sources for tracking federal regulations: 
 

 Government Printing Office (GPO) Access/FDsys – http://www.gpo.gov/fdsys 
 

 RegInfo.gov – http://www.reginfo.gov – The OMB and the General Services Administration 
(GSA) produces this website. It provides a list of all rules undergoing OIRA Executive Order 12866 
regulatory review. Updated daily, it also provides a list of all rules on which review has been 
concluded in the past 30 days; lists and statistics on regulatory reviews dating back to 1981 and 
letters to agencies regarding regulatory actions. 
 

 Regulations.gov – http://www.regulations.gov – This website was launched in 2003 to enhance 
public participation in federal regulatory activities. Users can search and view proposed regulations 
from more than 160 federal departments and agencies. 

 
Below are several nongovernmental sources for tracking federal regulations: 
 

 BNA’s Daily Report for Executives – http://news.bna.com/drln - This online report covers a broad 
spectrum of issues providing news reports and links to the full text of key documents such as 
proposed and final legislation, regulations, testimony and fact sheets summarizing major issues. It is 
available only to subscribers. 

 

http://www.gpo.gov/fdsys
http://www.reginfo.gov/
http://www.regulations.gov/
http://news.bna.com/drln


   

                                                                                       

 Federal Regulatory Directory – http://www.cqpress.com/product/Federal-Regulatory-Directory-
14th.html - This provides access to a product description and purchase information for the Federal 
Regulatory Directory. It provides profiles of the mandates and operations of more than 100 federal 
regulatory agencies and is published every two years. Each profile gives a brief history and 
description of the agency and its regulatory oversight responsibilities and lists key staff, information 
sources, legislation and regional offices. It also provides an overview of the federal regulatory 
process. Other aids are the full texts of key regulatory acts and executive orders, a guide to using the 
Federal Register and the Code of Federal Regulations. 

 
 
REGULATORY RELIEF AND REFORM LEGISLATIVE ACTION IN THE 112TH 
CONGRESS 
 
As part of a larger goal to create jobs and economic growth, House Republicans made it a priority to 
identify and eliminate economically harmful and unnecessary regulations. In early January 2011, Rep. Darrell 
Issa (R-Calif.), chairman of the House Oversight and Government Reform Committee, solicited businesses 
from around the country to submit information to his Committee on regulations that they found either 
particularly onerous or a hindrance to job creation. 
 
Immediately, the move by Chairman Issa and House Republicans was criticized by Democrats with many 
calling it an example of Republicans attempting to be “too cozy with the business community and too eager 
to deregulate.”  
 
H. Res. 72 
 
At the beginning of the 112th Congress, House Republicans proposed a resolution to deal with the current 
onerous regulatory environment in the United States. On Feb. 11, 2011, the House passed H. Res. 72 by a 
vote of 391 to 28 (R: 238-0; D: 153-28). You can see how they voted here. Very simply, H. Res. 72 
instructed the House Committees on Agriculture, Education and Workforce, Energy and Commerce, 
Financial Services, Judiciary, Natural Resources, Oversight and Government Reform, Small Business, 
Transportation and Infrastructure and Ways and Means to conduct hearings and any other oversight 
activities deemed necessary to review and inventory all regulations, executive and agency orders, and other 
administrative actions of procedure. 
 
Once the committees completed their review and inventory, H. Res. 72 instructed them to then identify any 
that do one of the following: 
 

 impede private-sector job creation; 
 

 discourage innovation and entrepreneurial activity; 
 

 hurt economic growth and investment; 
 

 harm the Nation’s global competitiveness; 
 

 limit access to credit and capital; 
 

http://www.cqpress.com/product/Federal-Regulatory-Directory-14th.html
http://www.cqpress.com/product/Federal-Regulatory-Directory-14th.html
http://www.politico.com/news/stories/0111/47064.html
http://clerk.house.gov/evs/2011/roll033.xml


   

                                                                                       

 fail to utilize or apply accurate cost-benefit analyses; 
 

 create additional economic uncertainty; 
 

 are promulgated in such a way as to limit transparency and the opportunity for public comment, 
particularly by affected parties; 

 

 lack specific statutory authorization; 
 

 undermine labor-management relations; 
 

 result in large-scale unfunded mandates on employers without due cause; or 
 

 impose undue paperwork and cost burdens on small businesses. 
 
H.R. 4, Small Business Paperwork Mandate Elimination Act 
 
H.R. 4, passed by the House on March 3, 2011, and signed into law by President Obama on April 14, 2011 
(P.L. 112-9), repealed the provision in the Democrats’ government takeover of health care that required 
businesses (including small businesses), beginning in 2012, to file an IRS Form 1099 for any payments to 
corporations that exceed $600 per year per payee. H.R. 4 also repealed a further expansion of the IRS Form 
1099 reporting requirements, beginning in 2011, as it relates to real estate rental income. Specifically, this 
required any person who received rental income, rather than only those in the business of managing 
property, to file a Form 1099 for any rental property expense payments (this provision was added as an 
offset to the Democrats’ Small Business Jobs Act of 2010). Additionally, H.R. 4 also increased the maximum 
amount of health care insurance subsidy overpayment that must be repaid on a sliding scale, with those 
earning more than 400 percent of Federal Poverty Level (FPL) paying back all improper payments. 
 
The premium subsidies (refundable tax credits) are determined based on the most recent tax return, thus an 
overpayment could occur when actual incomes exceed subsidy eligibility thresholds. Originally, under the 
Democrats’ government takeover of health care, the maximum amount a subsidy recipient was required to 
repay was $250 for an individual or $400 for a family, even if he/she/they received thousands of dollars in 
subsidy overpayments. Click here to view the full vote (Passed 314-112; R: 238-0; D: 76-112). 
 
Below are selected vote hits on Democrats who voted against H.R. 4: 
 

 Voted against eliminating the tax requirement that businesses file a 1099 form with the IRS 
for every vendor whom they pay more than $600 in a year, known as the 1099 provision of the 
2010 health care overhaul, commonly known as “ObamaCare” 

 
o Voted against passage of the bill that would repeal an information-reporting requirement, 

enacted as part of the 2010 health care overhaul, under which businesses must submit a 1099 
form to the IRS for each vendor to whom they pay more than $600 each year in certain 
circumstances. It also would repeal a similar requirement for owners of rental real estate. It 
would offset the repeal costs by changing the schedule of a recapture tax imposed on low-

http://clerk.house.gov/evs/2011/roll162.xml


   

                                                                                       

income families who receive advanced payments of a health insurance tax credit in excess of 
the amount for which they are eligible. (Passed: 314-112; D: 76-112; R: 238-0)1 

 

 The 1099 provision is widely opposed by a number of business groups including the U.S. 
Chamber of Commerce and National Federation of Independent Businesses 

 
o In an Aug. 17, 2010, release, the U.S. Chamber of Commerce wrote, “The U.S. Chamber of 

Commerce today led more than 1,099 local chambers of commerce, associations, and 
businesses of all sizes in sending a letter to Congress calling for a repeal of the burdensome 
reporting mandate included in the health care law. This tax filing requirement imposes a 
substantial burden on nonprofits, governments, and businesses—especially small businesses. 

 
“‘By including this burdensome reporting requirement in the health care bill, Congress 
prioritized regulation ahead of job creation,’ said Bruce Josten, executive vice president of 
Government Affairs at the U.S. Chamber. ‘Small businesses will now have to spend time and 
money implementing new accounting systems and filling out stacks of forms instead of 
growing their businesses and hiring new employees.’ 

 
“The letter expresses the business community’s commitment to repealing Section 9006 of 
the Patient Protection and Affordable Care Act before it goes into effect in 2012. It outlines 
the major concerns, including: 

 

 Forty million entities—including businesses of all sizes, nonprofits, and 
governments—will be required to report to the IRS on virtually all non-credit card 
purchases totaling $600 or more from any vendor in a tax year. 

 

 The 1099 reporting mandate will impose substantial paperwork and reporting 
requirements on these entities, with the burden falling particularly hard on small 
businesses. Compliance will require these entities to institute complex record-keeping 
systems that can track every purchase by vendor and payment method. 

 

 This provision will dramatically increase accounting costs, expose businesses to 
costly and unjustified IRS audits, and subject more small businesses to the challenges 
of electronic filing. 

 

 The mandate could alter marketplace behavior to the detriment of small businesses 
and startups. In order to minimize reporting, customers may consolidate their 
purchases by using several large vendors with broad geographic presence and more 
diverse product lines instead of a number of small vendors. 

 

 The cost of repealing this provision should not be offset by levying higher taxes 
on—or removing existing tax incentives from—business, as this would only erode 
American competitiveness and private sector job creation”2 

                                                           
1 H.R. 4, CQ Vote #162, March 3, 2011 



   

                                                                                       

 
o In a July 13, 2010, press release, the NFIB wrote, “Bill Rys, tax counsel for the National 

Federation of Independent Business, America’s leading small business association, issued the 
following statement on efforts to repeal the 1099 provision in the healthcare law:  

 
“It’s clear there is bipartisan agreement that the 1099 provision contained in the healthcare 
law will have a direct negative impact on small businesses. We appreciate Senator Johanns 
putting forward an amendment to repeal this provision of the law. We also commend 
Senators Begich, Nelson (Neb.), Shaheen and Bayh for flagging concerns over this particular 
issue and encourage them to go a step further and work to repeal this measure. 

 
“On the House side, last month Congressman Lungren led the effort and offered a bill (H.R. 
5141) to repeal the 1099 provision. It currently has 91 co-sponsors. Congress is not alone in 
voicing their concerns over this particular part of the healthcare law and its harmful financial 
impact on small businesses. The Office of Taxpayer Advocate recently released a report 
highlighting their concerns about the harmful effects this will have on small business. 
Additionally, NFIB has met with administration officials to voice their concerns on this 
important problem and are eager to find a solution. 

 
“As the administration and congress spend this week focusing on reducing regulations that 
harm small business, this is one that everyone agrees on and can be fixed today.”3 

 

 According to the bi-partisan Joint Committee on Taxation, the bill will save the federal 
government $116 million between FY2011 and FY2021 

 
o The Joint Committee on Taxation released an estimate on Feb. 15, 2011, that stated HR 4 

would reduce deficits by $116 million between FY2011 and FY2021.4 
 
H.R. 910, Energy Tax Prevention Act 
 
H.R. 910 was a bill that would repeal the Environmental Protection Agency’s (EPA’s) endangerment 
finding, redefine “air pollutants” to exclude greenhouse gases, prohibit EPA from promulgating any 
regulations to address climate change and prohibit EPA from granting the state of California future waivers 
allowing it to control greenhouse gas emissions from mobile sources. 
 
This legislation was not designed to eliminate long-standing regulations and would have granted the 
following exemptions for current regulations:  
 

 Vehicle fuel efficiency standards; 
 

                                                                                                                                                                                                         
2 Press Release, “U.S. Chamber Leads Effort to Repeal Burdensome Reporting Requirement Impacting Small Businesses,” U.S. 
Chamber of Commerce, Aug. 17, 2010, http://www.uschamber.com/press/releases/2010/august/us-chamber-leads-effort-
repeal-burdensome-reporting-requirement-impacting  
3 Press Release, “Small Businesses Push for Removal of 1099 Provision in Healthcare Law,” National Federation of Independent 
Businesses, July 13, 2010, http://www.nfib.com/nfib-on-the-move/nfib-on-the-move-item?cmsid=52010  
4 “ESTIMATED REVENUE EFFECTS OF THE CHAIRMAN'S AMENDMENT IN THE NATURE OF A SUBSTITUTE 
TO H.R. 4, SCHEDULED FOR MARKUP BY THE COMMITTEE ON WAYS AND MEANS ON FEBRUARY 17, 2011,” 
Joint Committee on Taxation, Feb. 15, 2011, http://www.jct.gov/publications.html?func=startdown&id=3736   

http://www.uschamber.com/press/releases/2010/august/us-chamber-leads-effort-repeal-burdensome-reporting-requirement-impacting
http://www.uschamber.com/press/releases/2010/august/us-chamber-leads-effort-repeal-burdensome-reporting-requirement-impacting
http://www.nfib.com/nfib-on-the-move/nfib-on-the-move-item?cmsid=52010
http://www.jct.gov/publications.html?func=startdown&id=3736


   

                                                                                       

 The renewable fuel program; 
 

 Federal authorized research, development and demonstration programs; 
 

 Enforcement of certain ozone protection regulations; and 
 

 Implementation and enforcement of requirements for monitoring and reporting of carbon dioxide 
emissions. 

 
H.R. 910 passed the House on April 7, 2011, by a vote of 255 to 172 (R: 236-0; D: 19-172). You can see 
how they voted here. 
 
Below are selected vote hits on Democrats who voted against H.R. 910: 
 

 Voted against a bill that would prevent the Environmental Protection Agency (EPA) from 
imposing regulations on greenhouse gasses (GHGs) for the purpose of addressing climate 
change 

 
o Voted against passage of the bill that would prohibit the Environmental Protection Agency 

(EPA) from regulating greenhouse gases in any effort to address climate change. It would 
amend the Clean Air Act to strike specific elements from the definition of “air pollutant,” 
unless regulation of those chemicals is not used in an attempt to address climate change. It 
also would clarify that the bill does not limit the authority of a state to regulate the emission 
of a greenhouse gas, unless the regulation attempts to address climate change.  (Passed: 255-
172; D: 19-172; R: 236-0)5 

 

 The EPA issued a rule for regulating GHGs that went into effect on Jan. 2, 2011, which 
would require facilities to use best available control technology (BACT) to obtain a permit 

 
o According to an EPA fact sheet regarding the final rule for prevention of significant 

deterioration and title V greenhouse gas tailoring rule, “On May 13, 2010, the U.S. 
Environmental Protection Agency (EPA) issued a final rule that establishes a common sense 
approach to addressing greenhouse gas emissions from stationary sources under the Clean 
Air Act (CAA) permitting programs. This final rule sets thresholds for greenhouse gas 
(GHG) emissions that define when permits under the New Source Review Prevention of 
Significant Deterioration (PSD) and title V Operating Permit programs are required for new 
and existing industrial facilities.”6 

 
o According to the same EPA fact sheet regarding the “implementation” of the final rule for 

prevention of significant deterioration and title V greenhouse gas tailoring rule, “Step 1 of 
this final rule will take effect on January 2, 2011. The final rule asks states to inform EPA 
whether they must make rule changes to implement the new GHG emissions thresholds, 
and when such changes will be adopted. If there are cases where this cannot happen by 

                                                           
5 H.R. 910, CQ Vote #249, April 7, 2011 
6 Fact Sheet, “Final Rule: Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule,” Environmental 
Protection Agency, http://www.epa.gov/nsr/documents/20100413fs.pdf  

http://clerk.house.gov/evs/2011/roll249.xml
http://www.epa.gov/nsr/documents/20100413fs.pdf


   

                                                                                       

January 2, 2011, EPA will take appropriate action to ensure that the existing CAA permitting 
rules do not apply to sources excluded by today’s rule. 

 
“EPA also plans to develop supporting guidance and other information to assist permitting 
authorities as they begin to address permitting actions for GHG emissions for the first time. 
EPA will be actively working with states on technical information and data needs related to 
identifying BACT [best available control technology] requirements for PSD permits. The 
guidance would first cover source categories that typically emit GHGs at levels exceeding the 
thresholds established through this rulemaking.”7 

 

 Allowing the EPA to regulate GHGs by mandating BACT would “make energy more 
expensive” and “increase production costs” 

 
o According to a December 2010 report by the American Council for Capitol Formation, 

“EPA Administrator Lisa Jackson claims that ‘cost-effective strategies to reduce air pollution 
should spark clean energy innovation and help create green jobs.’ While it is true that a 
certain number of jobs may be created in some industries that build the energy efficient 
equipment mandated by regulators, overall, however, the evidence suggests that the impact 
on U.S. net job growth will be negative. The main effect of EPA mandating BACT for 
GHG reduction under the CAA will be to make energy more expensive and to increase 
production costs (relative to a baseline forecast). Substituting more expensive energy and 
higher production costs for cheaper energy and lower production costs causes a slowdown 
in productivity growth and economic activity. Historically, each one percent increase in U.S. 
GDP growth is accompanied by a 0.2 percent increase in energy use; therefore, the higher 
the price of energy, the slower the rate of economic recovery.”8 

 

 Allowing the EPA to regulate GHGs by mandating BACT would inhibit job growth, 
increase consumer costs and decrease wages in the long run  

 
o According to a December 2010 report by the American Council for Capitol Formation, 

“EPA Administrator Lisa Jackson claims that ‘cost-effective strategies to reduce air pollution 
should spark clean energy innovation and help create green jobs.’ While it is true that a 
certain number of jobs may be created in some industries that build the energy efficient 
equipment mandated by regulators, overall, however, the evidence suggests that the impact 
on U.S. net job growth will be negative. The main effect of EPA mandating BACT for 
GHG reduction under the CAA will be to make energy more expensive and to increase 
production costs (relative to a baseline forecast). Substituting more expensive energy and 
higher production costs for cheaper energy and lower production costs causes a slowdown 
in productivity growth and economic activity. Historically, each one percent increase in U.S. 
GDP growth is accompanied by a 0.2 percent increase in energy use; therefore, the higher 
the price of energy, the slower the rate of economic recovery. 

 

                                                           
7 Fact Sheet, “Final Rule: Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule,” Environmental 
Protection Agency, http://www.epa.gov/nsr/documents/20100413fs.pdf  
8 Margo Thorning PhD, “EPA regulations of GHGs, U.S. Investment and Economic Recovery: Questions and Answers,” 
American Council for Capital Formation, December 2010, http://accf.org/media/dynamic/4/media_498.pdf  

http://www.epa.gov/nsr/documents/20100413fs.pdf
http://accf.org/media/dynamic/4/media_498.pdf


   

                                                                                       

“The initial adverse impact on job growth may be due to delays in getting PSD and Title V 
permits (which means delays in starting construction).  However, the longer term reason that 
overall job growth is likely to be slower when EPA begins to mandate BACT for GHG 
reductions is that companies will have to try to pass on the higher costs of the new BACT 
requirements to their customers and also pass back the additional costs to workers and 
shareholders in the form of lower wages and smaller returns on equity investments.  As costs 
rise in energy intensive industries, output tends to fall, there are fewer new jobs created 
because the total economic ‘pie’ grows more slowly, relative to a baseline forecast.”9 
 

H. J. Res. 37, Disapproving of the “net neutrality” rule 
 
On April 8, 2011, the House passed H. J. Res. 37 by a vote of 240 to 179. You can see how they voted here. 
H. J. Res. 37 would express Congress’s disapproval of the “net neutrality” rule adopted by the FCC on Dec. 
21, 2010, using the CRA. This net neutrality rule established a new set of regulatory rules that prevent 
Internet service providers from blocking or slowing Internet traffic to legal websites on their networks. 
Preceding the FCC’s ruling, the Internet had been functioning in a “net neutral” manner, however, the new 
regulations prevented network service providers from addressing the increasing burden placed on networks 
by increased use and streaming data services (such as YouTube or Hulu). An April 2010 ruling by the U.S. 
federal court of appeals has called the FCC’s authority to regulate network traffic into question by striking 
down a similar regulation it had attempted to impose. 
 
Below are selected vote hits on Democrats who voted against H. J. Res. 37: 
 

 Voted against a resolution that would have prevented the Federal Communications 
Commission from implementing “net neutrality” rules 

 
o Voted against passage of the joint resolution that would nullify the Federal Communications 

Commission’s “net neutrality” network management rules for broadband service providers. 
(Passed: 240-179; D: 6-177; R: 234-2)10 

 

 In December 2010, the FCC announced “net neutrality” rules that regulate Internet service 
provider’s discretion to manage content on their own networks 

 
o In a Dec. 21, 2010, article, Time’s Techland Blog reported, “In the first act of US Internet 

access regulation, the Federal Communications Commission voted 3-2 to pass the first net 
neutrality laws. The measure will make sure that home internet users will be able to access 
any legal Web material, with some regulations set in place to protect people browsing the 
Internet on their mobile phones. The legislation was introduced over a year ago by FCC 
Chairman Julius Genachowski. The two opposing votes came from the Republican members 
of the committee, who said that they felt the measures were unnecessary. 

 
“‘Today, for the first time, we are adopting rules to preserve basic Internet values,’ 
Genachowski said according to AP. ‘For the first time, we’ll have enforceable rules of the 
road to preserve Internet freedom and openness.’ 

                                                           
9 Margo Thorning PhD, “EPA regulations of GHGs, U.S. Investment and Economic Recovery: Questions and Answers,” 
American Council for Capitol Formation, December 2010, http://accf.org/media/dynamic/4/media_498.pdf  
10 H.J. Res. 37, CQ Vote #252, April 8, 2011 

http://clerk.house.gov/evs/2011/roll252.xml
http://accf.org/media/dynamic/4/media_498.pdf


   

                                                                                       

 
“The new rules require internet service providers (ISPs) to let all users have access to all legal 
content online, including applications, online calling services, Internet video and Web 
applications that may compete against the ISP’s business. Broadband providers can manage 
data on their systems to deal with issues, such as blocking programs that cause network 
congestion and preventing spam, but they must publicly disclose their practices. While 
wireless carriers are also subject to the same ruling, they have more rights to block and 
manage data traffic because their systems have more bandwidth constraints. 

 
“In addition, the new regulations make ‘unreasonable network discrimination’ illegal, 
meaning that services that force the users to access sites from their broadband provider or 
business partners or even make suggestions that prefer access to these sites will no longer be 
allowed. The companies are allowed to try different techniques with routing traffic using 
smart grids and use home security systems from partnered networks as long as these 
measures do not impede regular Internet access.”11 

 

 No provision of any statute explicitly gives the FCC authority to impose “net neutrality” 
rules and under authority granted by law, Congress can “disapprove” rules adopted by 
regulatory agencies – Once a resolution expressing disapproval is signed by the President, 
the rule is nullified 

 
o In a March 7, 2011, memo, The Heritage Foundation wrote, “At the same time, the FCC’s 

statutory authority to adopt such sweeping rules on the Internet is doubtful. No provision of 
any statute explicitly gives the FCC authority to impose such rules on the Internet. And 
while the agency claims that the Communications Act provides implicit authority to regulate 
the Internet, such claims have been rejected in the past by the courts and are expected to be 
rejected again.  Several lawsuits challenging the rule have already been filed.  

 
“Congress, however, need not wait for the courts to block this ill-considered rule from 
taking effect. Most directly, under the 1995 Congressional Review Act, Congress can 
“disapprove” rules adopted by regulatory agencies. Once a resolution expressing such 
disapproval is signed by the President, the rule is nullified.”12 

 

 In April 2010, a federal appeals court ruled that the FCC had limited power over Web traffic 
under current law – The decision would allow Internet service companies to block or slow 
specific sites and was seen as a setback for the FCC 

 
o In an April 6, 2010, article, The New York Times reported, “A federal appeals court ruled on 

Tuesday that regulators had limited power over Web traffic under current law. The decision 
will allow Internet service companies to block or slow specific sites and charge video sites 
like YouTube to deliver their content faster to users.  

 

                                                           
11 Michelle Castillo, “FCC Passes Ruling to Protect Net Neutrality,” Time’s Techland blog, Dec. 21, 2010, 
http://techland.time.com/2010/12/21/fcc-passes-ruling-to-protect-net-neutrality/  
12 James Gattuso, “Net Neutrality: Time for Congress to Act,” WebMemo No. 3183, The Heritage Foundation, March 7, 2011, 
http://www.heritage.org/Research/Reports/2011/03/Net-Neutrality-Time-for-Congress-to-Act 

http://techland.time.com/2010/12/21/fcc-passes-ruling-to-protect-net-neutrality/
http://www.heritage.org/Research/Reports/2011/03/Net-Neutrality-Time-for-Congress-to-Act


   

                                                                                       

“The court decision was a setback to efforts by the Federal Communications Commission to 
require companies to give Web users equal access to all content, even if some of that content 
is clogging the network.  

 
“The court ruling, which came after Comcast asserted that it had the right to slow its cable 
customers’ access to a file-sharing service called BitTorrent, could prompt efforts in 
Congress to change the law in order to give the F.C.C. explicit authority to regulate Internet 
service.”13 

 

 Republicans philosophically oppose giving the FCC more power, on the grounds that 
Internet providers should be able to decide what services they offer and at what price 

 
o In an April 6, 2010, article, The New York Times reported, “A federal appeals court ruled on 

Tuesday that regulators had limited power over Web traffic under current law. The decision 
will allow Internet service companies to block or slow specific sites and charge video sites 
like YouTube to deliver their content faster to users.  

 
“The court decision was a setback to efforts by the Federal Communications Commission to 
require companies to give Web users equal access to all content, even if some of that content 
is clogging the network.  

 
“The court ruling, which came after Comcast asserted that it had the right to slow its cable 
customers’ access to a file-sharing service called BitTorrent, could prompt efforts in 
Congress to change the law in order to give the F.C.C. explicit authority to regulate Internet 
service. 

 
“That could prove difficult politically, however, since some conservative Republicans 
philosophically oppose giving the agency more power, on the grounds that Internet 
providers should be able to decide what services they offer and at what price.”14 

 

 Imposition of “net neutrality” rules could result in more than $80 billion in GDP losses per 
year, as well as 700,000 lost jobs  

 
o In a June 2010, study regarding the potential impacts of the FCC’s proposed “net neutrality” 

rules, the Advanced Communications Law and Policy Institute at New York Law School 
found, “As the broadband ecosystem and consumer demand continue to evolve at a rapid 
and oftentimes unpredictable pace, new sources of revenue will be needed to assure that 
more data-intensive uses are supported and that additional network upgrades and expansions 
are adequately funded. Indeed, some predict that, without the ability to adapt business 
models to shifting utilization patterns, some service providers, especially those in the wireless 
arena, could become unprofitable. Thus, the FCC’s network neutrality proposals, which 
would prohibit or restrict several new business models, threaten to constrain the ability of 

                                                           
13 Edward Wyatt, “U.S. Court Curbs F.C.C. Authority on Web Traffic,” The New York Times, April 6, 2010, 
http://www.nytimes.com/2010/04/07/technology/07net.html  
14 Edward Wyatt, “U.S. Court Curbs F.C.C. Authority on Web Traffic,” The New York Times, April 6, 2010, 
http://www.nytimes.com/2010/04/07/technology/07net.html  

http://www.nytimes.com/2010/04/07/technology/07net.html
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the market to identify and pursue sources of much needed revenues and to deliver new 
services.  

 
“This paper estimates a range of job and investment losses that are likely to result from the 
implementation of the FCC’s proposed net neutrality rules. In particular, the entire 
broadband ecosystem is sensitive to changes in regulation since the sector has evolved and 
thrived under a light-touch regulatory regime. Indeed, many estimate that, in the absence of 
the FCC’s network neutrality proposals, investment and job growth will continue apace 
across the sector. This paper supports estimates that broadband service providers will 
commit at least $30 billion annually in capital expenditures on broadband alone between 
2010 and 2015, resulting in the creation or sustainment of 509,000 jobs. These investments 
will spur capital expenditures by others in the ecosystem. To this end, a 5 percent 
incremental increase in capital expenditures by these ecosystem companies could boost 
investment by approximately $18 billion per year between 2010 and 2015, and yield an 
additional 450,000 jobs created or sustained. Conversely, decreased investments by 
broadband service providers will hinder capital expenditures by others in the ecosystem, 
particularly those at the edge. The analyses in this paper indicate that the imposition of 
network neutrality rules could have devastating impacts across the ecosystem between 2010 
and 2015. In particular: 

 

 A 10 percent decrease in investment by wireline and wireless broadband service 
providers, coupled with likely spillover effects, could result in the loss of 502,000 
jobs across the entire ecosystem and would have a negative impact on U.S. GDP on 
the order of approximately $62 billion per year. 

 

 A 20 percent decrease in investment by wireline and wireless broadband service 
providers, coupled with likely spillover effects, could result in the loss of 553,000 
jobs across the entire ecosystem and nearly $72 billion in GDP losses per year. 

 

 A 30 percent decrease in investment by wireline and wireless broadband service 
providers, coupled with likely spillover effects, could result in the loss of 604,000 
jobs across the entire ecosystem and over $80 billion in GDP losses per year. 

 

 Because the FCC’s network neutrality proposals could foreclose even larger 
investments than presumed in the paper’s baseline scenario, the number of jobs lost 
or foregone in the ecosystem could be even greater, stretching toward 700,000. 

 
“Despite FCC assertions to the contrary, history suggests that the Commission is incapable 
of micromanaging a dynamic sector via regulatory fiat and that such action results in 
consumer welfare and economic losses.”15 

 

                                                           
15 Charles Davidson and Bret Swanson, “Net Neutrality, Investment & Jobs: Assessing the Potential Impacts of the 
FCC’s Proposed Net Neutrality Rules on the Broadband Ecosystem,” Advanced Communications Law and Policy Institute at 
New York Law School, June 2010, http://www.nyls.edu/user_files/1/3/4/30/83/Davidson%20&%20Swanson%20-
%20NN%20Economic%20Impact%20Paper%20-%20FINAL.pdf  

http://www.nyls.edu/user_files/1/3/4/30/83/Davidson%20&%20Swanson%20-%20NN%20Economic%20Impact%20Paper%20-%20FINAL.pdf
http://www.nyls.edu/user_files/1/3/4/30/83/Davidson%20&%20Swanson%20-%20NN%20Economic%20Impact%20Paper%20-%20FINAL.pdf


   

                                                                                       

An amendment to H.R. 1, the FY 2011 Full-Year Continuing Resolution, offered by Rep. Greg Walden (R-
Ore.), would have prohibited funds from being used by the FCC to enforce “net neutrality” rules. That 
amendment passed by a vote of 244 to 181. You can see how they voted here. 
 
“Net Neutrality” in Brief: If you are not familiar with the subject, essentially what we have right now is 
“net neutrality,” with respect to the Internet. Today the Internet is an information highway where anybody – 
no matter how large or small, how traditional or unconventional – has equal access. Internet traffic has been 
delivered on a “best efforts” basis. The quality of service needed for the delivery of the most popular uses, 
such as e-mail or surfing the Web, is not as dependent on guaranteed quality. However, as Internet use 
expands to include video, online gaming, and voice service, the need for uninterrupted streams of data 
becomes important. For example, Internet service providers (ISPs; essentially cable and telephone 
companies) currently do not differentiate between users reading an article online from The Wall Street Journal 
or from watching full length HD movies via the Internet.  There is no comparing the stress that 
downloading HD movies puts on internet networks to reading a news article in The Wall Street Journal. 
 
As the demand for Internet services continues to expand, ISPs have indicated that they want to change this 
existing structure and are moving to prioritize network traffic to ensure the quality of these services. 
Prioritization may benefit consumers by ensuring faster delivery and quality of service and may be necessary 
to ensure the proper functioning of expanded service options. However, the move on the part of network 
operators to establish prioritized networks, although embraced by some, has led to a number of concerns. 
 
The problem is that creating a tiered Internet system, where consumers pay for different levels of Internet 
access, also would potentially let ISPs place all sorts of controls on content they never could before, such as 
blocking competing websites, or signing exclusive deals for content. After all, Comcast both provides 
Internet access to millions and owns NBC. Theoretically, they could block competing networks and that 
could turn ugly fast. Therefore it is no surprise that a variety of parties are standing up for imposing “net 
neutrality” through legislation or regulation.   
Here is where it gets complicated. The reality is that the ISPs are not just being greedy with their proposals. 
Bandwidth and the infrastructure (literally wires, towers, routers) put in place to provide Internet access cost 
a lot of money, period. Usage of bandwidth is growing at an exponential rate with the use of computers, 
mobile devices and gaming consoles becoming pervasive in our society. If the ISP’s cannot offer multiple 
tiers of service (controlling the use of bandwidth through a paid structure), they argue that they will have to 
use an even worse solution for consumers: putting an end to unlimited plans entirely and charging their 
customers for every gigabyte of their usage…which undoubtedly could get very expensive and have the 
unintended consequence for “net neutrality” supporters of pricing some customers out of the market. 
 
The Policy Debate: As congressional policymakers have continued to debate telecommunications reform, 
a major point of contention is the question of whether legislative or regulatory action is needed to ensure 
unregulated access to the Internet. The move to place restrictions on the owners of the networks that 
compose and provide access to the Internet to ensure equal access to the Internet for users is commonly 
referred to as “net neutrality.”  
 
There is no single accepted definition of “net neutrality.” Yet, most supporters of these policies say the 
definition includes the general principles that ISPs should not control how consumers lawfully use that 
network, and they should not be able to discriminate against content provider (websites, i.e., youtube.com, 
facebook.com, or google.com) access to that network. 
 
The non-partisan Congressional Research Service (CRS) discusses both sides of the policy debate below: 

http://clerk.house.gov/evs/2011/roll083.xml


   

                                                                                       

 
“Some policymakers feel that more specific regulatory guidelines may be necessary to protect 
the marketplace from potential abuses; a consensus on what these should specifically entail, 
however, has yet to form. Others feel that existing laws and FCC policies regarding 
competitive behavior are sufficient to deal with potential anti-competitive behavior and that 
no action is needed and, if enacted at this time, could result in harm. 
   
The issue of net neutrality, and whether legislation is needed to ensure access to broadband 
networks and services, has become a major focal point in the debate over 
telecommunications reform. Those opposed to the enactment of legislation to impose 
specific Internet network access or “net neutrality” mandates claim that such action goes 
against the long standing policy to keep the Internet as free as possible from regulation. They 
have claimed that the imposition of such requirements is not only unnecessary, but would 
have negative consequences for the deployment and advancement of broadband facilities. 
For example, further expansion of networks by existing providers and the entrance of new 
network providers would be discouraged, they claim, as investors would be less willing to 
finance networks that may be operating under mandatory build-out and/or access 
requirements. Application innovation could also be discouraged, they contend, if, for 
example, network providers are restricted in the way they manage their networks or are 
limited in their ability to offer new service packages or formats.  
  
Such legislation is not needed, they claim, as major Internet access providers have stated 
publicly that they are committed to upholding the FCC’s four policy principles.  Opponents 
also state that advocates of regulation cannot point to any widespread behavior that justifies 
the need to establish such regulations and note that competition between telephone and 
cable system providers, as well as the growing presence of new technologies (e.g., satellite, 
wireless, and power lines) will serve to counteract any potential anti-discriminatory behavior. 
Furthermore, opponents claim, even if such a violation should occur, the FCC already has 
the needed authority to pursue violators.  
 
Proponents of net neutrality legislation, however, feel that absent some regulation, Internet 
access providers will become gatekeepers and use their market power to the disadvantage of 
Internet users and competing content and application providers. They cite concerns that the 
Internet could develop into a two-tiered system favoring large, established businesses or 
those with ties to broadband network providers. While market forces should be a deterrent 
to such anti-competitive behavior, they point out that today’s market for residential 
broadband delivery is largely dominated by only two providers, the telephone and cable 
television companies, and that, at a minimum, a strong third player is needed to ensure that 
the benefits of competition will prevail. 
 
The need to formulate a national policy to clarify expectations and ensure the “openness” of 
the Internet is important to protect the benefits and promote the further expansion of 
broadband, they claim. The adoption of a single, coherent, regulatory framework to prevent 
discrimination, supporters claim, would be a positive step for further development of the 
Internet, by providing the marketplace stability needed to encourage investment and foster 
the growth of new services and applications. Furthermore, relying on current laws and case-
by-case anti-trust-like enforcement, they claim, is too cumbersome, slow, and expensive, 
particularly for small start-up enterprises.” 



   

                                                                                       

H.R. 2021, Jobs and Energy Permitting Act 
 
H.R. 2021 was designed to increase domestic energy production and create jobs by streamlining the process 
for issuing offshore drilling permits and removing or amending burdensome regulations that have delayed 
oil exploration in the Alaskan Outer Continental Shelf (OCS). H.R. 2021 would amend and clarify certain 
provisions of the Clean Air Act to require that the air quality impact of OCS sources are measured and 
determined only with respect to its impacts on the corresponding onshore area. Specifically, the bill would 
clarify that emissions from any vessel connected to an OCS source, including emissions that occur while at 
or in transit to or from the source within 25 miles, will be considered direct emissions from the OCS source, 
but will not be subject to any emission control requirement that applies to that source. 
 
Additionally, it would clarify that an OCS source is established when drilling commences at a location and 
ceases to exist when drilling activity ends or is temporarily interrupted due to the platform or ship 
relocating. Final agency action on a drilling permit application for an OCS source would be required no later 
than six months after the application is filed. After such final agency action is taken, H.R. 2021 would 
prohibit the EPA or the EPA’s Environmental Appeals Board (EAB) from having authority to conduct any 
further consideration, issuance or denial of that permit. 
 
H.R. 2021 passed the House on June 22, 2011, by a vote of 253 to 166 (R: 230-2; D: 23-164). You can see 
how they voted here. 
 
Below are selected vote hits on Democrats who voted against H.R. 2021: 
 

 Voted against a bill that was designed to expedite the permitting process for offshore energy 
production in Alaska 

 
o Voted against passage of a bill that would set a six-month deadline for the EPA to take final 

action on air pollution permit applications for outer continental shelf exploration. It would 
strip the ability of the Environmental Appeals Board (EAB) to remand or deny the issuance 
of such permits. It also would modify air quality standards so that impacts are determined 
solely with respect to the impact in the corresponding onshore area. (Passed 253-166; D: 23-
164; R: 230-2)16 

 
o In a June 2, 2011, article, Congressional Quarterly reported, “The House Energy and Commerce 

Committee backed legislation Thursday aimed at spurring Alaskan offshore energy 
production. 

 
“The panel approved a bill (HR 2021), 34-14, that would speed up the EPA’s process for 
issuing air pollution permits for offshore oil and gas exploration. The measure would set a 
six-month deadline for the EPA to take final action on air pollution permit applications for 
outer continental shelf drill ship or platform exploration and bar the EPA’s Environmental 
Appeals Board from reviewing decisions regarding such permits.”17 

 

                                                           
16 H.R. 2021, CQ Vote #478, June 22, 2011 
17 Anne Kim, “Panel Advances Bill Designed to Spur Offshore Energy Production in Alaska,” Congressional Quarterly, June 2, 2011 

http://clerk.house.gov/evs/2011/roll478.xml


   

                                                                                       

 The bill requires the EPA to either approve or deny clean-air permits within six months of 
receiving an application and requires opponents to file objections in a federal court, as 
opposed to a less-formal appeals board that is currently available  

 
o In a June 22, 2011, article, The Wall Street Journal reported, “The House voted Wednesday to 

streamline the issuance of clean-air permits for offshore oil-drilling projects, representing 
another attempt by Republicans to pressure the Obama administration into speeding up 
domestic oil production.”18 

 
o According to the same article, “Specifically, the bill requires the U.S. Environmental 

Protection Agency to either approve or deny clean-air permits within six months of receiving 
an application. It also requires opponents of the permits to file objections in a federal court, 
as opposed to a less-formal appeals board that is currently available to them.”19 

 

 The bill was developed in response to challenges faced by Shell Oil in obtaining clean-air 
permits for exploratory drilling in the Beaufort and Chukchi seas in Alaska 

 
o In a June 22, 2011, article, The Wall Street Journal reported, “The House voted Wednesday to 

streamline the issuance of clean-air permits for offshore oil-drilling projects, representing 
another attempt by Republicans to pressure the Obama administration into speeding up 
domestic oil production.”20 

 
o According to the same article, “The bill that was passed Wednesday was developed in 

response to challenges faced by Shell in obtaining clean-air permits for exploratory drilling in 
the Beaufort and Chukchi seas. The company invested over $3 billion to prepare for the 
drilling, but regulatory hurdles and other challenges has prevented the company from 
moving forward.”21 

 

 Shell Oil had invested over $3 billion in the Alaska projects but regulatory hurdles and other 
challenges prevented the company from moving forward which may cause it to put off plans 
to spend as much as an additional $150 million until 2012 

 
o In a June 22, 2011 article, The Wall Street Journal reported, “The House voted Wednesday to 

streamline the issuance of clean-air permits for offshore oil-drilling projects, representing 
another attempt by Republicans to pressure the Obama administration into speeding up 
domestic oil production.”22 

 

                                                           
18 Tennille Tracy, “House Votes to Streamline Clean-Air Permits for Oil-Drilling Projects,” The Wall Street Journal, June 22, 2011, 
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj  
19 Tennille Tracy, “House Votes to Streamline Clean-Air Permits for Oil-Drilling Projects,” The Wall Street Journal, June 22, 2011, 
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj  
20 Tennille Tracy, “House Votes to Streamline Clean-Air Permits for Oil-Drilling Projects,” The Wall Street Journal, June 22, 2011, 
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj  
21 Tennille Tracy, “House Votes to Streamline Clean-Air Permits for Oil-Drilling Projects,” The Wall Street Journal, June 22, 2011, 
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj  
22 Tennille Tracy, “House Votes to Streamline Clean-Air Permits for Oil-Drilling Projects,” The Wall Street Journal, June 22, 2011, 
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj  

http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj


   

                                                                                       

o According to the same article, “The bill that was passed Wednesday was developed in 
response to challenges faced by Shell in obtaining clean-air permits for exploratory drilling in 
the Beaufort and Chukchi seas. The company invested over $3 billion to prepare for the 
drilling, but regulatory hurdles and other challenges has prevented the company from 
moving forward.”23 

 
o In an April 26, 2011, article, Bloomberg reported, “Royal Dutch Shell Plc (RDSA) is being 

blocked from offshore oil and gas exploration in Alaska by the ‘irresponsible’ delays of 
federal regulators, said the company’s U.S. president, Marvin Odum.  

 
“Shell, based in The Hague, has spent more than $2 billion for hundreds of drilling leases in 
Alaska since 2005, and has invested $1.5 billion on an exploration program that exceeds 
current regulatory requirements, Odum said.  

 
“‘Despite our most intense efforts, we have yet to drill a single well,’ Odum said today at a 
conference in Washington.  

 
“Shell’s biggest impediment has been obtaining an air permit from the Environmental 
Protection Agency for temporary exploration operations off the Alaska coast, Odum said.  

 
“‘The delay is frustrating and disappointing and it undermines confidence in the American 
regulatory system,’ he said. ‘Beyond that, you might call it irresponsible. Thousands of men 
and women were counting on those jobs, local businesses were counting on the revenue and 
communities were counting on the tax boost.’ 

 
“Shell delayed its drilling campaign in Alaska and put off plans to spend as much as $150 
million in the region until 2012, citing regulatory delays, according to a Feb. 3 statement. 
Alaska may hold the second-biggest U.S. oil and gas reserves after the Gulf of Mexico, 
according to government estimates.”24 

 

 The U.S. Chamber of Commerce supports the bill as a way increase domestic energy 
production and create American jobs  

 
o According to a June 23, 2011, post on the U.S. Chamber of Commerce’s Chamber Post 

blog, “The Chamber supports both the North American-Made Energy Security Act and the 
Jobs and Energy Permitting Act of 2011 as ways to increase domestic energy production and 
create American jobs.”25 

 
 
 
 

                                                           
23 Tennille Tracy, “House Votes to Streamline Clean-Air Permits for Oil-Drilling Projects,” The Wall Street Journal, June 22, 2011, 
http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj  
24 Kim Chipman, “Shell Says Slow U.S. Drill Permits in Alaska ‘Irresponsible,’” Bloomberg, April 26, 2011, 
http://www.bloomberg.com/news/2011-04-26/shell-says-slow-u-s-drill-permits-in-alaska-irresponsible-1-.html  
25 Sean Hackbarth, “Increase Domestic Oil Production. Don’t Tap Strategic Petroleum Reserve,” U.S. Chamber of Commerce 
Chamber Post Blog, June 23, 2011, http://www.chamberpost.com/2011/06/increase-domestic-oil-production-dont-tap-
strategic-petroleum-reserve/  

http://online.wsj.com/article/SB10001424052702304791204576402493424635416.html?mod=googlenews_wsj
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http://www.chamberpost.com/2011/06/increase-domestic-oil-production-dont-tap-strategic-petroleum-reserve/
http://www.chamberpost.com/2011/06/increase-domestic-oil-production-dont-tap-strategic-petroleum-reserve/


   

                                                                                       

H.R. 2018, Clean Water Cooperative Federalism Act  
 
On July 13, 2011, the House passed H.R. 2018 by a vote of 239 to 184 (R: 223-13; D: 16-171). You can see 
how they voted here. H.R. 2018 would restrict the EPA’s ability to set regulations under the Clean Water 
Act and would allow individual states to use their own existing water quality standards. This bill was largely 
in response to recent actions taken by the EPA to stall mountain top mining activities in Appalachian states 
over concerns that the debris from the operations contaminates stream water. 
 
Below are selected vote hits on Democrats who voted against H.R. 2018: 
 

 Voted against passage of a bill in response to actions by the Environmental Protection 
Agency (EPA) to stall mountain top mining in Appalachian states.  The bill would prohibit 
the EPA from issuing a new or revised water quality standard when a state standard has 
already been approved.  The bill also prevents the EPA from withdrawing its approval from 
or limiting federal financial assistance for a state permitting program if the EPA disagrees 
with state’s standards or implementation of federal guidance 

 
o Voted against the passage of a bill that would prohibit the EPA from issuing a new or 

revised water quality standard when a state standard has been approved by the agency, unless 
the state agrees that a new or revised standard is necessary to meet Clean Water Act 
requirements. It also would prohibit the EPA from withdrawing approval of a state program 
for issuing water quality permits or limiting federal financial assistance for a state permitting 
program if the EPA disagrees with state water quality standards or the implementation of 
federal guidance. It would allow states to assume and administer parts of a water permitting 
program rather than all or none of it.  (Passed 239-184; D: 16-171; R: 223-13)26 

 

 The bill is a response to EPA actions over the past two years to stall mountain top mining in 
Appalachian states 

 
o In a July 12, 2011, article, Congressional Quarterly wrote, “The White House is threatening a 

veto of legislation slated for House action Wednesday that would limit the EPA’s authority 
to enforce new or revised clean-water standards. 

 
“The bill (HR 2018) is a response to EPA actions over the past two years to stall 
mountaintop mining in Appalachia over concerns that resulting debris contaminates streams. 
It would restrict the EPA’s authority under the Clean Water Act (PL 95-217) to reject state 
water pollution plans and enforce stricter standards.”27 

 

 In 2009, the EPA implemented more rigorous regulations for issuing coal mining permits 
under the Clean Water Act, holding back 79 permit applications across the Appalachia 
regions  

 
o In a Dec. 24, 2010, article, The State Journal reported, “Permitting coal mines became harder 

in 2010 in West Virginia and across Appalachia. 
 

                                                           
26 H.R. 2018, CQ Vote #573, July 13, 2011 
27 “Veto Threat Issued Against House Legislation on Water Pollution Standards,” Congressional Quarterly, July 12, 2011 

http://clerk.house.gov/evs/2011/roll573.xml


   

                                                                                       

“Changes in permitting actually started in 2009, when the U.S. Environmental Protection 
Agency assumed a greater role than previously in permitting coal mines under sections 402 
and 404 of the Clean Water Act--those regulating the discharge of pollutants and the 
construction of valley fills--said Thomas Clarke, director of the West Virginia Department of 
Environmental Protection’s Division of Mining and Reclamation  

 
“In September 2009, the EPA held back 79 surface coal mining permit applications across 
Appalachia, 23 of them in West Virginia, for enhanced Section 404 review of fills. 

 
“The agency also took the extraordinary action of pulling a previously issued permit, for 
Arch Coal, Incas Spruce Fork No. 1 mine in Logan County, for further review. 

 
“Then, in April this year, when only one of the reserved permits had yet been issued, the 
agency took another step, issuing a new, provisional standard for conductivity--essentially a 
measure of salinity--below coal mines in Appalachia. The agency also began requiring new, 
more detailed information in Section 402 permits.”28 

 

 The Environmental Justice Executive Order issued April 1, 2010, issued comprehensive 
guidance clarifying the standards that EPA regional offices should apply in permitting 
review of Appalachian surface coal mining projects under the Clean Water Act  

 
o According to an April 1, 2010, press release announcing the issuance of new comprehensive 

rules to govern mining permits, the Environmental Protection Agency wrote, “EPA is 
issuing comprehensive guidance clarifying the standards that its regional offices should apply 
in permitting reviews of Appalachian surface coal mining projects under the Clean Water 
Act (CWA). This guidance directs EPA field staff to coordinate with their federal and state 
regulatory partners to strengthen the environmental review of new Appalachian surface coal 
mining projects and to improve protection of the communities’ local water and 
environment. More specifically, the guidance: 

 

 Incorporates the latest scientific information in clarifying how CWA permits should 
assure compliance with existing water quality standards to protect the use of streams 
by communities and to ensure healthy aquatic life.  

 

 Clarifies how CWA requirements apply to the disposal of mining overburden in 
streams to reduce the size and number of valley fills, to limit water quality 
contamination of streams near mining operations, and to prevent significant 
environmental degradation of streams and wetlands.  

 

 Improves opportunities for the voices of adversely affected Appalachian 
communities to be heard in the process of reviewing proposed new mining 
operations.”29 

                                                           
28 Pam Kasey, “Top 10 Stories Of 2010: Environmental Protection Agency Slows Coal Mine Permitting in 2010,” The State Journal, 
Dec. 24, 2010 
29 “EPA Issues Comprehensive Guidance to Protect Appalachian Communities From Harmful Environmental Impacts of 
Mountain Top Mining,” Environmental Protection Agency, April 1, 2010, 



   

                                                                                       

 

 The EPA also released two scientific reports summarizing the aquatic impacts of 
mountaintop mining and valley fills and establishing a scientific benchmark for 
unacceptable levels of conductivity that threaten stream life in surface waters 

 
o According to the same April 1, 2010, press release, “EPA is making publicly available two 

scientific reports prepared by its Office of Research and Development (ORD). One 
summarizes the aquatic impacts of mountaintop mining and valley fills. The second report 
establishes a scientific benchmark for unacceptable levels of conductivity (a measure of 
water pollution from mining practices) that threaten stream life in surface waters. These 
reports are being published for public comment and submitted for peer review to the EPA 
Science Advisory Board.”30 

 

 In 2011, the EPA revoked a water permit for Arch Coal’s Spruce Mine no. 1, one of the 
largest proposed mountaintop-removal coal-mining projects in Appalachia after it had been 
issued by the Army Corps of Engineers in 2007 

 
o In a Jan. 14, 2011, article, The Wall Street Journal reported, “The Environmental Protection 

Agency, in an unusual move, revoked a key permit for one of the largest proposed 
mountaintop-removal coal-mining projects in Appalachia, drawing cheers from 
environmentalists and protests from business groups worried their projects could be next.  

 
“The decision to revoke the permit for Arch Coal Inc.’s Spruce Mine No. 1 in West 
Virginia’s rural Logan County marks the first time the EPA has withdrawn a water permit 
for a mining project that had previously been issued.  

 
“It’s also only the second time in the 39-year history of the federal Clean Water Act that the 
agency has canceled a water permit for a project of any kind after it was issued, according to 
the agency.  

 
“The EPA said Thursday it revoked the permit, issued by the Army Corps of Engineers in 
2007, because it concluded new scientific research on mountaintop-removal mining since 
then indicated the potential harm to streams and watershed areas surrounding the Spruce 
project could be significant.”31 

 

 This marked the first time the EPA had withdrawn such a permit for a mining project that 
had been previously issued 

 
o In a Jan. 14, 2011, article, The Wall Street Journal reported, “The Environmental Protection 

Agency, in an unusual move, revoked a key permit for one of the largest proposed 

                                                                                                                                                                                                         
http://water.epa.gov/lawsregs/guidance/wetlands/upload/2010_04_10_wetlands_guidance_appalachian_mtntop_mining_press
_release.pdf  
30 “EPA Issues Comprehensive Guidance to Protect Appalachian Communities From Harmful Environmental Impacts of 
Mountain Top Mining,” Environmental Protection Agency, April 1, 2010, 
http://water.epa.gov/lawsregs/guidance/wetlands/upload/2010_04_10_wetlands_guidance_appalachian_mtntop_mining_press
_release.pdf  
31 Stephen Bower and Kris Maher, “EPA Blasted as It Revokes Mine’s Permit,” The Wall Street Journal, Jan. 14, 2011, 
http://online.wsj.com/article/SB10001424052748703583404576079792048919286.html  
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mountaintop-removal coal-mining projects in Appalachia, drawing cheers from 
environmentalists and protests from business groups worried their projects could be next.  

 
“The decision to revoke the permit for Arch Coal Inc.’s Spruce Mine No. 1 in West 
Virginia’s rural Logan County marks the first time the EPA has withdrawn a water permit 
for a mining project that had previously been issued.  

 
“It’s also only the second time in the 39-year history of the federal Clean Water Act that the 
agency has canceled a water permit for a project of any kind after it was issued, according to 
the agency.  

 
“The EPA said Thursday it revoked the permit, issued by the Army Corps of Engineers in 
2007, because it concluded new scientific research on mountaintop-removal mining since 
then indicated the potential harm to streams and watershed areas surrounding the Spruce 
project could be significant.”32 

 

 Arch Coal said the EPA’s decision to rescind the Spruce Mine no. 1 permit will block an 
additional $250 million investment that would have created 250 jobs 

 
o In a Jan. 14, 2011, article, The Wall Street Journal reported, “The EPA said Thursday it 

revoked the permit, issued by the Army Corps of Engineers in 2007, because it concluded 
new scientific research on mountaintop-removal mining since then indicated the potential 
harm to streams and watershed areas surrounding the Spruce project could be significant.  

 
“A spokeswoman for Arch said the company was ‘shocked and dismayed’ by the agency’s 
decision, which it said would block an additional $250 million investment that would create 
250 jobs. The company said it would appeal to the courts.”33 

 

 Nearly two dozen industry groups - including the National Realtors Association, the 
American Road and Transportation Builders Association, the National Cattlemen’s Beef 
Association and the United Egg Producers - signed a letter to Nancy Sutley, Chairwoman of 
the White House council on Environmental Quality, urging her to stop the EPA from 
revoking the Spruce Mine no. 1’s permit 

 
o According to a Jan. 12, 2011, posting to The Wall Street Journal’s Washington Wire blog, 

“Nearly two dozen industry groups – including the National Realtors Association, the 
American Road and Transportation Builders Association, the National Cattlemen’s Beef 
Association and, yes, the United Egg Producers – are urging the White House to stop the 
Environmental Protection Agency from yanking a water permit for a mountaintop-removal 
coal mining project in Logan County, West Virginia that would be one of the largest in 
Appalachia. 

 

                                                           
32 Stephen Bower and Kris Maher, “EPA Blasted as It Revokes Mine’s Permit,” The Wall Street Journal, Jan. 14, 2011, 
http://online.wsj.com/article/SB10001424052748703583404576079792048919286.html  
33 Stephen Bower and Kris Maher, “EPA Blasted as It Revokes Mine’s Permit,” The Wall Street Journal, Jan. 14, 2011, 
http://online.wsj.com/article/SB10001424052748703583404576079792048919286.html  

http://online.wsj.com/article/SB10001424052748703583404576079792048919286.html
http://online.wsj.com/article/SB10001424052748703583404576079792048919286.html


   

                                                                                       

“Why do those industries care about Arch Coal Inc.’s Spruce No. 1 mine? Because, like coal 
producers, their businesses require federal water permits.  

 
“If EPA pulls the permit, it would mark the first time in the agency’s 40-year history that it 
canceled a water permit after it was issued – a scary precedent in the groups’ eyes. 

 
“‘The implications could be staggering, reaching all areas of the U.S. economy including but 
not limited to the agriculture, home building, mining, transportation and energy sectors,’ the 
groups say in a letter dated Tuesday to Nancy Sutley, chairwoman of the White House 
Council on Environmental Quality. The letter notes that clean-water permits such as the one 
issued to Arch by the Army Corps of Engineers support roughly $220 billion in economic 
activity each year.”34 

 

 According to the letter’s signatories, allowing the EPA to revoke the Spruce Mine permit 
“will chill investment and job creation by creating an uncertain regulatory environment in 
which businesses and citizens will no longer be able to rely on valid Section 404 permits” 

 
o In a Jan. 12, 2011, letter to Nancy Sutley, Chairwoman of the Council on Environmental 

Quality, the Water Advocacy Coalition, wrote, “We are writing to ask you to oppose the U.S. 
Environmental Protection Agency’s (EPA) unprecedented threat to veto a properly issued, 
valid Clean Water Act (CWA) Section 404 permit for Mingo Logan’s Spruce No. 1 surface 
mine. If EPA is allowed to revoke this permit, every similarly valid Section 404 permit held 
by any entity — businesses, public works agencies and individual citizens — will be in 
increased regulatory limbo and potentially subject to the same unilateral, after-the-fact 
revocation. The implications could be staggering, reaching all areas of the U.S. economy 
including but not limited to the agriculture, home building, mining, transportation and 
energy sectors. 

 
“The CWA Section 404 regulatory program annually authorizes approximately $220 billion 
in economic activity. EPA’s threatened revocation of the Spruce permit will chill investment 
and job creation by creating an uncertain regulatory environment in which businesses and 
citizens will no longer be able to rely on valid Section 404 permits.”35 

 

 “The implications could be staggering, reaching all areas of the U.S. economy including but 
not limited to the agriculture, home building, mining, transportation and energy sectors” 

 
o In a Jan. 12, 2011, letter to Nancy Sutley, Chairwoman of the Council on Environmental 

Quality, the Water Advocacy Coalition, wrote, “We are writing to ask you to oppose the U.S. 
Environmental Protection Agency’s (EPA) unprecedented threat to veto a properly issued, 
valid Clean Water Act (CWA) Section 404 permit for Mingo Logan’s Spruce No. 1 surface 
mine. If EPA is allowed to revoke this permit, every similarly valid Section 404 permit held 
by any entity — businesses, public works agencies and individual citizens — will be in 
increased regulatory limbo and potentially subject to the same unilateral, after-the-fact 

                                                           
34 Stephen Bower, “Egg Farmers, Cattlemen Lobby White House to Allow W.Va. Coal Mine.,” The Wall Street Journal, Jan. 12, 
2011, http://blogs.wsj.com/washwire/2011/01/12/egg-farmers-cattlemen-lobby-white-house-to-allow-wva-coal-mine/  
35 Letter to Chair Nancy Helen Sutley, Waters Advocacy Coalition, Jan. 12, 2011, 
http://www.artba.org/mediafiles/regulatorylegalwac404permitvetoletter.pdf  

http://blogs.wsj.com/washwire/2011/01/12/egg-farmers-cattlemen-lobby-white-house-to-allow-wva-coal-mine/
http://www.artba.org/mediafiles/regulatorylegalwac404permitvetoletter.pdf


   

                                                                                       

revocation. The implications could be staggering, reaching all areas of the U.S. economy 
including but not limited to the agriculture, home building, mining, transportation and 
energy sectors.”36 

 

 Approximately $220 billion in economic activity is authorized by and relies on the same type 
of permit that was revoked in the Spruce Mine case 

 
o In a Jan. 12, 2011, letter to Nancy Sutley, Chairwoman of the Council on Environmental 

Quality, the Water Advocacy Coalition, wrote, “We are writing to ask you to oppose the U.S. 
Environmental Protection Agency’s (EPA) unprecedented threat to veto a properly issued, 
valid Clean Water Act (CWA) Section 404 permit for Mingo Logan’s Spruce No. 1 surface 
mine. If EPA is allowed to revoke this permit, every similarly valid Section 404 permit held 
by any entity — businesses, public works agencies and individual citizens — will be in 
increased regulatory limbo and potentially subject to the same unilateral, after-the-fact 
revocation. The implications could be staggering, reaching all areas of the U.S. economy 
including but not limited to the agriculture, home building, mining, transportation and 
energy sectors. 

 
“The CWA Section 404 regulatory program annually authorizes approximately $220 billion 
in economic activity. EPA’s threatened revocation of the Spruce permit will chill investment 
and job creation by creating an uncertain regulatory environment in which businesses and 
citizens will no longer be able to rely on valid Section 404 permits.”37 

 
Top 10 Job-Destroying Regulations 
 
As a result of passage of H. Res. 72, the House committees did investigate and inventory regulatory burdens 
to job creators. They identified many that have tied the hands of small business people and prevented job 
growth. But for the immediate legislative agenda, a list was made of what they considered to be the top 10 
job-destroying regulations. The below list (released in August 2011) and information is courtesy of the 
Majority Leader’s website: 
 
Editor’s Note: Some of these specific regulations will be delved into in greater detail in this chapter, or have already 
been in other chapters depending on the issue at hand. If you have any questions regarding any of the regulations listed 
here, please contact the NRCC. 
 

“NLRB’s Boeing Ruling (Week of September 12): On April 20, the National Labor 
Relations Board (NLRB) issued a complaint against The Boeing Company for the alleged 
transfer of an assembly line from Washington to South Carolina.Yet, not one union 
employee at Boeing’s Puget Sound facility has lost his or her job as a result of the proposed 
South Carolina plant. Still, the NLRB is pursuing a “restoration order” against Boeing that 
would cost South Carolina thousands of jobs and deter future investment in the United 
States. H.R. 2587, the Protecting Jobs From Government Interference Act, sponsored by 

                                                           
36 Letter to Chair Nancy Helen Sutley, Waters Advocacy Coalition, Jan. 12, 2011, 
http://www.artba.org/mediafiles/regulatorylegalwac404permitvetoletter.pdf  
37 Letter to Chair Nancy Helen Sutley, Waters Advocacy Coalition, Jan. 12, 2011, 
http://www.artba.org/mediafiles/regulatorylegalwac404permitvetoletter.pdf  

http://majorityleader.gov/blog/2011/08/memo-on-upcoming-jobs-agenda.html
http://www.artba.org/mediafiles/regulatorylegalwac404permitvetoletter.pdf
http://www.artba.org/mediafiles/regulatorylegalwac404permitvetoletter.pdf


   

                                                                                       

Rep. Tim Scott (SC), would take the common sense step of preventing the NLRB from 
restricting where an employer can create jobs in the United States. 
 
Utility MACT and CSAPR (Week of September 19): The Administration’s new 
maximum achievable control technology (MACT) standards and cross-state air pollution rule 
(CSAPR) for utility plants will affect electricity prices for nearly all American consumers. In 
total, 1,000 power plants are expected to be affected. The result for middle class Americans? 
Annual electricity bill increases in many parts of the country of anywhere from 12 to 24 
percent. H.R. 2401, the Transparency in Regulatory Analysis of Impacts on the Nation 
(TRAIN) Act, sponsored by Rep. John Sullivan (OK), would require a cumulative economic 
analysis for specific EPA rules, and specifically delay the final date for both the utility MACT 
and CSAPR rules until the full impact of the Obama Administration’s regulatory agenda has 
been studied. 

 
Boiler MACT (Week of October 3): From hospitals to factories to colleges, thousands of 
major American employers use boilers that will be impacted by the EPA’s new “boiler 
MACT” rules. These new stringent rules will impose billions of dollars in capital and 
compliance costs, increase the cost of many goods and services, and put over 200,000 jobs at 
risk. The American forest and paper industry, for example, will see an additional burden of 
at least $5-7 billion. H.R. 2250, the EPA Regulatory Relief Act, sponsored by Rep. Morgan 
Griffith (VA), would provide a legislative stay of four interrelated rules issued by the EPA in 
March of this year. The legislation would also provide the EPA with at least 15 months to 
re-propose and finalize new, achievable rules that do not destroy jobs, and provide 
employers with an extended compliance period. 
 
Cement MACT (Week of October 3): The “cement MACT” and two related rules are 
expected to affect approximately 100 cement plants in America, setting exceedingly stringent 
requirements that will be cost-prohibitive or technically infeasible to achieve. Increased costs 
and regulatory uncertainty for the American cement industry—the foundation of nearly all 
infrastructure projects—are likely to offshore thousands of American jobs. Ragland, 
Alabama, for example, recently saw the suspension of a $350 million cement production 
facility, putting 1,500 construction jobs on hold and additional permanent and high-paying 
plant operation jobs in limbo. H.R. 2681, the Cement Sector Regulatory Relief Act, 
sponsored by Rep. John Sullivan (OK), would provide a legislative stay of these three rules 
and provide EPA with at least 15 months to re-propose and finalize new, achievable rules 
that do not destroy jobs, and provide employers with an extended compliance period. 
 
Coal Ash (October/November): These anti-infrastructure regulations, commonly referred 
to as the “coal ash” rules, will cost hundreds of billions of dollars, affecting everything from 
concrete production to building products like wall board. The result is an estimated loss of 
well over 100,000 jobs. H.R. 2273, the Coals Residuals Reuse and Management Act, 
sponsored by Rep. David McKinley (WV), would create an enforceable minimum standard 
for the regulation of coal ash by the states, allowing their use in a safe manner that protects 
jobs. 
 
Grandfathered Health Plans (November/December): We all remember when President 
Obama promised Americans that if they liked their health care plan they could keep it. Now, 
the Obama Administration has been issuing further restrictions against those previously 



   

                                                                                       

protected plans. The result, by the Administration’s own estimates, will be a loss of 49 to 80 
percent of small employer plans, 34 to 64 percent of large employer plans, and 40 to 67 
percent of individual insurance plans. Meanwhile, employers losing their grandfathered 
status will face steep penalties, increasing their costs and negatively affecting wages and job 
growth. The Energy and Commerce, Ways and Means, and Education and Workforce 
committees will soon be working on legislation to repeal these ObamaCare restrictions. 
 
Ozone Rule (Winter): This effective ban or restriction on construction and industrial 
growth for much of America is possibly the most harmful of all the currently anticipated 
Obama Administration regulations. Consequences would reach far across the U.S. economy, 
resulting in an estimated cost of $1 trillion or more over a decade and millions of jobs. 
Unlike her predecessors, EPA Administrator Lisa Jackson is pushing for a premature 
readjustment of the current ozone standards, dramatically increasing the number of 
“nonattainment” areas. The new readjustment rule is expected early this fall and I expect the 
Energy and Commerce Committee to act swiftly to prevent its implementation, in order to 
protect American jobs. 
 
Farm Dust (Winter): The EPA is expected to issue revised standards for particulate matter 
(PM) in the near future. Any downward revision to PM standards will significantly impact 
economic growth and jobs for businesses and people throughout rural America that create 
dust, like the farmer in Atkinson, Illinois, who raised his concerns with the President at a 
town hall earlier this month. While the President may have sent him on a bureaucratic wild 
goose chase, the House will act promptly on H.R. 1633, the Farm Dust Regulation 
Prevention Act, sponsored by Rep. Kristi Noem (SD). H.R. 1633 would protect American 
farmers and jobs by establishing a one year prohibition against revising any national ambient 
air quality standard applicable to coarse PM and limiting federal regulation of dust where it is 
already regulated under state and local laws. 
 
Greenhouse Gas (Winter): The EPA’s upcoming greenhouse gas new source performance 
standards (NSPS) will affect new and existing oil, natural gas, and coal-fired power plants, as 
well as oil refineries, nationwide. While the impact on the economy and jobs are likely to be 
severe, the rules are quickly moving forward, once again revealing the Administration’s 
disregard for the consequences of their policies on our jobs crisis. Again, I expect Chairman 
Upton and the Energy and Commerce Committee to move swiftly in the coming months to 
protect American jobs and consumers. 
 
NLRB’s Ambush Elections (Winter): This summer, the NLRB issued a notice of 
proposed rulemaking that could significantly alter current union representation election 
procedures, giving both employers and employees little time to react to union formations in 
the future. The result will increase labor costs and uncertainty for nearly all private 
employers in the U.S. The House will soon consider legislation that will bring common sense 
to union organizing procedures to protect the interests of both employers and their 
workers.” 

 
 
 
 
 



   

                                                                                       

H.R. 2587, Protecting Jobs From Government Interference Act 
 
On July 19, 2011, Rep. Tim Scott introduced H.R. 2587, the Protecting Jobs From Government 
Interference Act, in response to the National Labor Relations Board (NLRB) filing a complaint against 
Boeing for choosing to build an assembly line in South Carolina instead of Washington.  
 
Editor’s Note: For more information on this issue, please refer to the Labor and Workforce chapter of the 2012 NRCC 
Issues Book. 
 
H.R. 2587 would prohibit the NLRB from ordering a company to “close, relocate or transfer employment 
under any circumstance.” The bill was passed by a vote of 238-186, largely along party lines. 
 
On Dec. 9, 2011, the NLRB’s Acting General Counsel Lafe Solomon announced that the NLRB would no 
longer pursue its complaint against Boeing Co. on behalf of IAM. IAM requested that the complaint against 
Boeing be withdrawn following its ratification of a four-year collective bargaining agreement (CBA) between 
its members and Boeing. On Dec. 7, 2011, 74 percent of its 31,000 Boeing workers in Washington state 
voted to approve the CBA which includes a pledge by Boeing to build a retooled version of its 737 jet at a 
union plant in Renton, Wash., wage increases of two percent a year and improved pension benefits, among 
other things. 
 
Below are selected vote hits on Democrats who voted against H.R. 2587:  
 

 On Sept. 15, 2011, House Republicans passed a bill to prevent the National Labor Relations 
Board (NLRB) from forcing businesses to close or relocate jobs 

 
o On Sept. 15, 2011, House Republicans passed a bill that would prevent the National Labor 

Relations Board from ordering a company to reinstate production or make certain 
investments at a given location. The bill also would prohibit the board from blocking a 
firm’s decision to relocate, and would apply the prohibitions to all complaints that have not 
received final adjudication by the time the bill is enacted. (Passed 238-186; D: 8-179; R: 230-
7)38 

 
o In a Sept. 15, 2011, article, Politico reported, “The GOP-led House on Thursday launched a 

full-scale assault against the National Labor Relations Board – the first step in their fall goal 
of rolling back regulations that they say hamper job growth. 

 
“The chamber voted 238-186 on a bill that bars the NLRB from forcing businesses to close 
or relocate jobs — a direct rebuke of a recent decision by the board to block Boeing from 
moving a plant to South Carolina. The legislation likely doesn’t have much of a future in the 
Democratic-controlled Senate, although Republicans in the upper chamber have pushed for 
action on the matter.”39 

 
 

                                                           
38 H.R. 2587, CQ Vote #711, Sept. 15, 2011 
39 Seung Min Kim, “House rebukes NLRB on Boeing,” Politico, Sept. 15, 2011, 
http://www.politico.com/news/stories/0911/63613.html  

http://timscott.house.gov/News/DocumentSingle.aspx?DocumentID=252829
http://clerk.house.gov/evs/2011/roll711.xml
https://www.nlrb.gov/news/nlrb-acting-general-counsel-announces-close-boeing-case
http://www.politico.com/news/stories/0911/63613.html


   

                                                                                       

 The bill was in response to the NLRB’s attempt to block Boeing from opening a new 
production plant for its 787 Dreamliner aircraft in South Carolina  

 
o In a Sept. 15, 2011, article, Politico reported, “The GOP-led House on Thursday launched a 

full-scale assault against the National Labor Relations Board – the first step in their fall goal 
of rolling back regulations that they say hamper job growth. 

 
“The chamber voted 238-186 on a bill that bars the NLRB from forcing businesses to close 
or relocate jobs — a direct rebuke of a recent decision by the board to block Boeing from 
moving a plant to South Carolina. The legislation likely doesn’t have much of a future in the 
Democratic-controlled Senate, although Republicans in the upper chamber have pushed for 
action on the matter. 

 
“‘The NLRB has plenty of tools at its disposal to protect workers and hold employers 
accountable for unlawful labor practices,’ said Rep. Tim Scott (R-S.C.), who sponsored the 
bill. ‘There is simply no reason it should have the power to dictate where a private business 
can establish its workforce.’ 

 
“The dispute – which has become a cause célèbre among conservatives — stems from 
Boeing’s opening of a $1 billion non-union plant in South Carolina, following union strikes 
that disrupted production of the 787 Dreamliner aircraft in Washington state. The labor 
board argues that Boeing’s actions were in retaliation against the strikes and a violation of 
labor laws.”40 

 

 Boeing has already built the new $750 million South Carolina plant and hired 1,000 new 
workers 

 
o In a June 29, 2011, article, the Associated Press reported, “The NLRB alleges that Boeing 

retaliated against its unionized work force in Washington state by opening a new production 
line for its 787 airplane in South Carolina, a right-to-work state. The agency wants a judge to 
order Boeing to return all 787 assembly work to Washington, even though the company has 
already built a new $750 million South Carolina plant and hired 1,000 new workers there.”41 

 

 Boeing says that “shuttering the South Carolina facility would eliminate 1,000 jobs” 
 

o In a Sept. 15, 2011, article, Politico reported, “The GOP-led House on Thursday launched a 
full-scale assault against the National Labor Relations Board – the first step in their fall goal 
of rolling back regulations that they say hamper job growth. 

 

                                                           
40 Seung Min Kim, “House rebukes NLRB on Boeing,” Politico, Sept. 15, 2011, 
http://www.politico.com/news/stories/0911/63613.html  
41 Sam Hananel, “Boeing labor dispute turns into headache for Obama,” Associated Press, June 29, 2011, 
http://www.msnbc.msn.com/id/43581530/ns/business-us_business/t/boeing-labor-dispute-turns-headache-obama/  

http://www.politico.com/news/stories/0911/63613.html
http://www.msnbc.msn.com/id/43581530/ns/business-us_business/t/boeing-labor-dispute-turns-headache-obama/


   

                                                                                       

“The chamber voted 238-186 on a bill that bars the NLRB from forcing businesses to close 
or relocate jobs — a direct rebuke of a recent decision by the board to block Boeing from 
moving a plant to South Carolina.”42 

 
o According to the same article, “Boeing has argued that shuttering the South Carolina facility 

would eliminate 1,000 jobs.”43 
 

 Boeing CEO and president, Jim McNerney, said that the NLRB’s ruling would make CEOs 
“reluctant to place new plants in unionized states-lest they be forever restricted from placing 
future plants elsewhere across the country” 

 
o In a May 11, 2011, opinion editorial, Boeing CEO and president, Jim McNerney, wrote in 

The Wall Street Journal, “The world the NLRB wants to create with its complaint would 
effectively prevent all companies from placing new plants in right-to-work states if they have 
existing plants in unionized states. But as an unintended consequence, forward-thinking 
CEOs also would be reluctant to place new plants in unionized states—lest they be forever 
restricted from placing future plants elsewhere across the country.  

 
“U.S. tax and regulatory policies already make it more attractive for many companies to build 
new manufacturing capacity overseas. That’s something the administration has said it wants 
to change and is taking steps to address. It appears that message hasn’t made it to the front 
offices of the NLRB.”44 

 

 McNerney went on to say “U.S. tax and regulatory policies already make it more attractive 
for many companies to build new manufacturing capacity overseas. That’s something the 
administration has said it wants to change and is taking steps to address. It appears that 
message hasn’t made it to the front offices of the NLRB.” 

 
o In a May 11, 2011, opinion editorial, Boeing CEO and president, Jim McNerney, wrote in 

The Wall Street Journal, “The world the NLRB wants to create with its complaint would 
effectively prevent all companies from placing new plants in right-to-work states if they have 
existing plants in unionized states. But as an unintended consequence, forward-thinking 
CEOs also would be reluctant to place new plants in unionized states—lest they be forever 
restricted from placing future plants elsewhere across the country.  

 
“U.S. tax and regulatory policies already make it more attractive for many companies to build 
new manufacturing capacity overseas. That’s something the administration has said it wants 
to change and is taking steps to address. It appears that message hasn’t made it to the front 
offices of the NLRB.”45 

 

                                                           
42 Seung Min Kim, “House rebukes NLRB on Boeing,” Politico, Sept. 15, 2011, 
http://www.politico.com/news/stories/0911/63613.html  
43 Seung Min Kim, “House rebukes NLRB on Boeing,” Politico, Sept. 15, 2011, 
http://www.politico.com/news/stories/0911/63613.html  
44 Jim McNerney, “Boeing Is Pro-Growth, Not Anti-Union,” The Wall Street Journal, May 11, 2011, 
http://online.wsj.com/article/SB10001424052748703730804576315141682547796.html  
45 Jim McNerney, “Boeing Is Pro-Growth, Not Anti-Union,” The Wall Street Journal, May 11, 2011, 
http://online.wsj.com/article/SB10001424052748703730804576315141682547796.html  
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 The Boeing case is currently pending before an administrative law judge, who is to decide 
whether to order Boeing to move the South Carolina production plant to Washington State 

 
o In a Sept. 15, 2011, article, The New York Times reported, “The House voted on Thursday to 

approve a Republican-backed bill that would prohibit the National Labor Relations Board 
from trying to block Boeing from operating a new $750 million aircraft assembly line in 
South Carolina. The largely party-line vote was 238 to 186.  

 
“Republicans denounced the labor board’s case against Boeing, asserting that the board was 
overreaching its authority and should not be dictating where companies can locate their 
operations. But many Democrats and union leaders condemned the legislation, arguing that 
it undercut an independent federal agency and favored Boeing, a potent lobbying force and 
prominent political donor.”46 

 
o According to the same article, “The Boeing case is pending before an administrative law 

judge, who is to decide whether to order Boeing to move the South Carolina production 
plant, which assembles 787 Dreamliners, to Washington State. The House bill has a 
retroactivity clause that would bar the labor board from seeking such an order.” 47 

  

 A column in The Washington Examiner said that if NLRB decides in the unions favor, 
“American unemployment will be permanently higher than otherwise. More American 
manufacturing plants will locate overseas. Fewer foreign firms will invest here.” 

 
o In a May 12, 2011, column in The Washington Examiner, Diana Furchtgott-Roth wrote, 

“America has a 9 percent national unemployment rate. Americans’ top concerns are jobs, 
jobs and jobs. So it strains belief that the unconfirmed acting general counsel of an obscure 
regulatory agency wants to stop Boeing Co. from using its newly built aircraft manufacturing 
plant in South Carolina.  

 
“But it’s happening. 

 
“The National Labor Relations Board’s main mission is to settle disputes between employers 
and labor unions. Its acting general counsel, Lafe Solomon -- nominated by President 
Obama in January but as yet unconfirmed by the Senate -- has charged that Boeing’s 
decision to expand production of its 787 Dreamliner in its new Charleston plant was made 
in retaliation for prior strikes at its Everett, Wash., plant. 

 
“Solomon’s charge was brought after a complaint from the International Association of 
Machinists and Aerospace Workers, which represents Boeing employees in Washington 
state. 

 

                                                           
46 Steve Greenhouse, “In Boeing Case, House Passes Bill Restricting Labor Board,” The New York Times, Sept. 15, 2011, 
http://www.nytimes.com/2011/09/16/business/house-approves-bill-restricting-nlrb.html  
47 Steve Greenhouse, “In Boeing Case, House Passes Bill Restricting Labor Board,” The New York Times, Sept. 15, 2011, 
http://www.nytimes.com/2011/09/16/business/house-approves-bill-restricting-nlrb.html  
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“Hearings will begin in mid-June before an NLRB judge. Appeals could last up to two years 
and will cost millions of dollars -- funds that could have been used to build more planes and 
hire more workers. 

 
“If the NLRB decides in the union’s favor, American unemployment will be permanently 
higher than otherwise. More American manufacturing plants will locate overseas. Fewer 
foreign firms will invest here.”48 

 
Editor’s Note: Diana Furchtgott-Roth is a senior fellow at the Manhattan Institute. She was previously 
a senior fellow at the Hudson Institute, and previously was chief economist of the U.S. Department of Labor. 
From 2001 to 2002 she served as chief of staff of the President’s Council of Economic Advisers under 
President George W. Bush. 

  

 The U.S. Chamber of Commerce supports the bill, saying that “The NLRB and the 
Department of Labor, through numerous decisions, proposed regulations, and other policy, 
are making it harder for businesses to justify investing in the United States” 

 
o In a July 28, 2011, letter to members of the U.S. House of Representatives, R. Bruce Josten 

of the U.S. Chamber of Commerce wrote, “The U.S. Chamber of Commerce, the world’s 
largest business federation, representing the interests of more than three million businesses 
and organizations of every size, sector, and region supports H.R. 2587, the “Protecting Jobs 
from Government Interference Act” and additional appropriate legislation to rein-in the 
National Labor Relations Board (NLRB) and Department of Labor. 

 
“The NLRB and the Department of Labor, through numerous decisions, proposed 
regulations, and other policy, are making it harder for businesses to justify investing in the 
United States. The most obvious example is the complaint issued by the NLRB’s Acting 
General Counsel seeking to force The Boeing Company to relocate production of 787 
Dreamliners from South Carolina to Washington State.”49 
 

H.R. 2401, Transparency in Regulatory Analysis of Impacts on the Nation (TRAIN) Act 
 
On Sept. 23, 2011, the House passed H.R. 2401 by a vote of 249 to 169 (R: 230-4; D: 19-165). You can see 
how they voted here. H.R. 2401 would create an interagency committee to evaluate the economic impact of 
certain environmental regulations and how they would affect job creation, domestic manufacturing, global 
competitiveness and energy prices. H.R. 2401 would also delay the implementation of covered regulations 
while they are under consideration by the committee. 
 
When the TRAIN Act was initially introduced, it covered rules that were created under the Clean Air Act 
that were introduced after January 2009 – specifically targeting the Utility MACT and CSAPR rules which 
regulate power plant emissions (see below). Amendments during House Floor consideration of H.R. 2401 
added additional rules that would be reviewed by the panel. 

                                                           
48 Diana Furchtgott-Roth, “NLRB’s Boeing suit could send U.S. jobs overseas,” The Washington Examiner, May 12, 2011, 
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49 R. Bruce Josten, “Ket (sic) Vote letter supporting H.R. 2587, the ‘Protecting Jobs from Government Interference Act,’” U.S. 
Chamber of Commerce, July 28, 2011, http://www.uschamber.com/issues/letters/2011/letter-supporting-hr-2587-protecting-
jobs-government-interference-act  
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Below are selected vote hits on Democrats that voted against H.R. 2401: 
 

 Voted against the Transparency in Regulatory Analysis of Impacts on the Nation (TRAIN) 
Act, which would create an interagency committee to analyze and report on the cumulative 
cost and economic impact of EPA regulations related to enforcing the Clean Air Act 

 
o Voted against passage of a bill that would require the president to establish a committee to 

conduct an analysis of the cumulative cost of certain EPA regulations. It also would delay 
the implementation of two emissions standards until six months after the committee submits 
its report, due by Aug. 1, 2012. (Passed: 249-169; D: 19-165; R: 230-4)50 

 
o In a July 18, 2011, report, the Congressional Budget Office (CBO) wrote, “H.R. 2401 would 

establish an interagency committee (to be known as the Committee for the Cumulative 
Analysis of Regulations that Impact Energy and Manufacturing in the United States) to 
analyze and report on a variety of rules and actions taken by the Environmental Protection 
Agency (EPA) related to enforcing the Clean Air Act.  The Secretary of Commerce would 
chair the committee, which would consist of representatives from various agencies, including 
EPA, the Department of Labor, and the Department of Energy.  The committee would be 
required to analyze potential economic impacts of specific EPA rules in calendar years 2016, 
202, and 2030, using the best data available; the final report would be due to the Congress 
no later than August 1, 2012.”51 

 

 The bill would also delay the implementation of two emissions standards, the Cross-State 
Air Pollution Rule (C-SAPR) and the Utility Maximum Achievable Control Technology Rule 
(Utility MACT), until six months after the committee submits its final report 

 
o Voted against passage of a bill that would require the president to establish a committee to 

conduct an analysis of the cumulative cost of certain EPA regulations. It also would delay 
the implementation of two emissions standards until six months after the committee submits 
its report, due by Aug. 1, 2012.52 

 
o In a July 18, 2011, report, the CBO wrote, “H.R. 2401 would establish an interagency 

committee (to be known as the Committee for the Cumulative Analysis of Regulations that 
Impact Energy and Manufacturing in the United States) to analyze and report on a variety of 
rules and actions taken by the Environmental Protection Agency (EPA) related to enforcing 
the Clean Air Act.  The Secretary of Commerce would chair the committee, which would 
consist of representatives from various agencies, including EPA, the Department of Labor, 
and the Department of Energy.  The committee would be required to analyze potential 
economic impacts of specific EPA rules in calendar years 2016, 202, and 2030, using the best 
data available; the final report would be due to the Congress no later than August 1, 2012. 

 

                                                           
50 H.R. 2401, CQ Vote #741, Sept. 23, 2011 
51 “H.R. 2401 Transparency in Regulatory Analysis of Impacts on the Nation Act of 2011,” Congressional Budget Office (CBO), 
July 18, 2011, http://www.cbo.gov/ftpdocs/123xx/doc12319/hr2401.pdf  
52 H.R. 2401, CQ Vote #741, Sept. 23, 2011 
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“The bill also would delay until six months after the release of that final report that 
implementation of two EPA rules—the Transport Rule and the Utility Maximum Achievable 
Control Technology Rule.”53 

 
o According to a September 21, 2011 letter from the National Association of Manufacturers, 

“Before imposing unduly strict mandates on America’s job creators, Congress and the 
regulatory agencies should employ rigorous economic analysis to better understand potential 
economic impacts and cost-benefit relationships. The TRAIN Act calls for a cumulative 
analysis of pending EPA proposals – while staying the Utility MACT proposal and CSAPR 
until six months after the study has been completed.”54 

 

 According to a  National Economic Research Associates (NERA) Economic Consulting 
study, C-SAPR (Transport Rule) and Utility MACT would increase U.S. retail electricity 
prices by an average of 12 percent, with regional increases of as much as 24 percent by the 
year 2016 

 
o According to a May 2011, study by NERA Economic Consulting conducted for the 

American Coalition for Clean Coal Energy, the EPA’s Clean Air Transport Rule (CATR) 
and Utility Maximum Achievable Control Technology (MACT) proposals would cause, 
“Average U.S. retail electricity prices in 2016 would increase by about 12%, with regional 
increases as much as about 24%.”55 

 
Editor’s Note: NERA Economic Consulting is an independent economic consulting firm headquartered in New 
York City. 

 

 According to the same NERA Economic Consulting study, net employment in the U.S. 
would be reduced by more than 1.4 million job-years over the 2013 to 2020 period 

 
o According to a May 2011, study by NERA Economic Consulting conducted for the 

American Coalition for Clean Coal Energy, the EPA’s Clean Air Transport Rule (CATR) 
and Utility Maximum Achievable Control Technology (MACT) proposals would cause, “Net 
employment in the U.S. would be reduced by more than 1.4 million job-years over the 2013-
2020 period, with sector losses outnumbering sector gains by more than 4 to 1.”56 

 
H.R. 2681, Cement Sector Regulatory Relief Act 
 
On Oct. 6, 2011, the House passed H.R. 2681 by a vote of 262 to 161 (R: 237-2; D: 25-159). You can see 
how they voted here. H.R. 2681 would discard pending rules for regulating air pollution from cement plants 
and give the EPA exactly 15 months to re-propose and finalize new rules. This bill would also require that 
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cement plants affected by the new rules be granted a minimum of five years to meet the new standards, as 
opposed to the current three-year compliance deadline. 
 
Two separate studies by the Portland Cement Association and The Maguire Energy Institute at Southern 
Methodist University found that new EPA regulations proposed for cement plants could risk or destroy 
between 15,000 and 23,000 jobs in the cement and construction industry as well as risk substantial 
outsourcing of cement production to foreign competitors. H.R. 2681 would revise and delay 
implementation of those rules in order to minimize job loss. 
 
Below are selected vote hits on Democrats who voted against H.R. 2681: 
 

 Voted against a bill that would require the EPA to rewrite certain emissions rules for cement 
plants and allow affected plants at least five years to comply with the new rules 

 
o Voted against passage of the bill that would nullify certain EPA emissions standards for 

cement plants and other related equipment and require the agency to repropose and finalize 
the rules 15 months after the bill’s enactment. The agency would be required to allow 
affected plants at least five years to comply after the regulations become effective. (Passed 
262-161; D: 25-159; R: 237-2)57 

 

 New EPA regulations on the cement industry could result in the direct loss of 3,000 to 4,000 
jobs in the cement industry by 2015  

 
o According to a January 2011 Portland Cement Association (PCA) report on the overview of 

existing and proposed regulatory standards on domestic cement capacity, “EPA regulations 
could result in the direct loss of 3,000 to 4,000 jobs in the cement industry by 2015. Cement 
industry jobs are typically high-wage jobs. These industry job losses translate into $200 
million to $260 million in lost wages annually. PCA estimates that 18 plants could be forced 
to close because of the inability to meet standards or because the compliance investment 
required may not be financially justifiable. The construction industry could lose another 
12,000 to 19,000 jobs because of higher construction costs.”58 

 

 These job losses in the cement industry could translate into $200 million to $260 million in 
lost wages annually and could force 18 plants to close due to inability to meet the new 
standards  

 
o According to a January 2011 PCA report on the overview of existing and proposed 

regulatory standards on domestic cement capacity, “EPA regulations could result in the 
direct loss of 3,000 to 4,000 jobs in the cement industry by 2015. Cement industry jobs are 
typically high-wage jobs. These industry job losses translate into $200 million to $260 million 
in lost wages annually. PCA estimates that 18 plants could be forced to close because of the 
inability to meet standards or because the compliance investment required may not be 
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58 “Overview Impact of Existing and Proposed Regulatory Standards on Domestic Cement Capacity,” Portland Cement 
Association, Page 1, January 2011, http://www.cement.org/econ/pdf/ImpactEPARegs22011.pdf  
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financially justifiable. The construction industry could lose another 12,000 to 19,000 jobs 
because of higher construction costs.”59 

 

 The construction industry could lose 12,000 to 19,000 jobs by 2015 because of higher 
construction costs  

 
o According to a January 2011 PCA report on the overview of existing and proposed 

regulatory standards on domestic cement capacity, “EPA regulations could result in the 
direct loss of 3,000 to 4,000 jobs in the cement industry by 2015. Cement industry jobs are 
typically high-wage jobs. These industry job losses translate into $200 million to $260 million 
in lost wages annually. PCA estimates that 18 plants could be forced to close because of the 
inability to meet standards or because the compliance investment required may not be 
financially justifiable. The construction industry could lose another 12,000 to 19,000 jobs 
because of higher construction costs.”60 

 

 Current and proposed cement industry EPA regulations could add $2.4 billion to $3.9 billion 
to annual construction costs and could add as much as $1.2 billion to $2 billion annually to 
state and local governments’ expenditures to maintain existing roadways and bridges 

 
o According to a January 2011 PCA report on the overview of existing and proposed 

regulatory standards on domestic cement capacity, “The study estimates that current and 
proposed EPA regulations could add $2.4 to $3.9 billion to annual construction costs. 
Increased cement /concrete construction costs would raise the concrete costs for a 
construction project 22 to 36 percent. 

 
“Moreover, as the country’s largest consumer of cement/concrete, the public sector would 
be hardest hit. PCA calculates that EPA compliance costs could add as much as $1.2 to $2 
billion annually to state and local governments’ expenditures just to maintain existing 
roadways and bridges. The addition of new roads and bridges would increase the price tag 
even further.”61 

 

 Increased regulatory pressure on the cement industry could result in “significant increases 
in reliance upon foreign sources of supply” 

 
o According to a February 2010 study by Dr. Bernard Weinstein, Associate Director of the 

Maguire Energy Institute at Southern Methodist University, “NESHAP is the acronym for 
‘national emission standards for hazardous air pollutants.’ Promulgated by EPA, NESHAP 
rules cover particular air emissions for which the Agency determines a level of pollutant 
reduction that is achievable with existing technology. The resulting standard is known as the 
MACT, or ‘maximum achievable control technology.’ On May 6, 2009, the EPA proposed a 
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new rule that would establish a new NESHAP for cement kilns. The rules proposed would 
cover all US cement manufacturing facilities.”62 

 
o According to the same report, “Increased regulatory pressure on the cement industry makes 

imports all the more likely as a mechanism to address any new cement demand attributable 
to new infrastructure investment. The industry currently operates about 125 import 
terminals with a capacity of approximately 45 million metric tons. Because weak global 
economic conditions have reduced freight rates and increased ship availability, relatively 
modest increases in cost of operations, coupled with deferral of capital investment resulting 
from regulatory constraints, could result in significant increases in reliance upon foreign 
sources of supply. When critical commodity production is increasingly outsourced, as the 
example of petroleum production and the Organization of the Petroleum Exporting 
Countries (OPEC) amply demonstrates, both economic and security interests are severely 
undermined.”63 

 

 Both economic and security interests are severely undermined when critical commodity 
production is increasingly outsourced 

 
o According to a February 2010 study by Dr. Bernard Weinstein, Associate Director of the 

Maguire Energy Institute at Southern Methodist University, “NESHAP is the acronym for 
‘national emission standards for hazardous air pollutants.’ Promulgated by EPA, NESHAP 
rules cover particular air emissions for which the Agency determines a level of pollutant 
reduction that is achievable with existing technology. The resulting standard is known as the 
MACT, or ‘maximum achievable control technology.’ On May 6, 2009, the EPA proposed a 
new rule that would establish a new NESHAP for cement kilns. The rules proposed would 
cover all US cement manufacturing facilities.”64 

 
o According to the same report, “Increased regulatory pressure on the cement industry makes 

imports all the more likely as a mechanism to address any new cement demand attributable 
to new infrastructure investment. The industry currently operates about 125 import 
terminals with a capacity of approximately 45 million metric tons. Because weak global 
economic conditions have reduced freight rates and increased ship availability, relatively 
modest increases in cost of operations, coupled with deferral of capital investment resulting 
from regulatory constraints, could result in significant increases in reliance upon foreign 
sources of supply. When critical commodity production is increasingly outsourced, as the 
example of petroleum production and the Organization of the Petroleum Exporting 
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Countries (OPEC) amply demonstrates, both economic and security interests are severely 
undermined.”65 

 
H.R. 2250, EPA Regulatory Relief Act 
 
On Oct. 13, 2011, the House passed H.R. 2250 by a vote of 275 to 142 (R: 234-0; D: 41-142). You can see 
how they voted here. H.R. 2250 would discard four pending EPA rules for regulating mercury and other 
hazardous air pollutant emissions from nearly 200,000 industrial, commercial and institutional boilers, 
process heaters and solid waste incinerators (commonly known as “Boiler MACT rules”) at close to 92,000 
U.S. facilities. H.R. 2250 would give the EPA exactly 15 months to re-propose and finalize new rules. It 
would also require that in creating the new rules, the EPA must pursue the least burdensome regulation 
emphasizing compliance costs and potential impacts on employers. 
 
H.R. 2250 would also extend the minimum compliance time for companies affected by the new rules from 
three to five years to meet the new standards. 
 
A study conducted for the Council of Industrial Boiler Owners by IHS Global Insight found that the 
implementation of the currently proposed Boiler MACT regulations could put 337,000 jobs at risk across 
the entire economy, reduce economic output by as much as $67.4 billion and have an estimated capital cost 
of close to $20 billion (EPA officials estimated the implementation cost would be $9.5 billion). An 
American Forest and Paper Association study concluded that the Boiler MACT rules put more than 20,000 
forest industry jobs at risk. 
 
Below are selected vote hits on Democrats who voted against H.R. 2250: 
 

 Voted against a bill that would nullify certain emissions standards for commercial and 
industrial boilers and require the Environmental Protection Agency (EPA) to repropose and 
finalize new rules 15 months after the bills enactment 

 
o Voted against passage of a bill that would nullify certain EPA emissions standards for 

commercial and industrial boilers and other related equipment. It would require the agency 
to repropose and finalize the rules 15 months after the bill’s enactment. The agency would 
be required to allow affected plants at least five years to comply after the regulations become 
effective. (Passed 275-142; D: 41-142; R: 234-0)66 

 

 The legislation targets four EPA rules known as Boiler MACT rules which apply to at least 
200,000 boilers, incinerators and heaters around the United States 

 
o In an Oct. 14, 2011, bill analysis, Congressional Quarterly wrote, “HR 2250 targets four EPA 

rules regulating hazardous emissions from major sources, area sources, solid-waste 
incineration and secondary solid waste. Together, the regulations are known as boiler MACT 
rules and apply to 200,000 boilers, incinerators and heaters around the country, including 
manufacturing and industrial sites, large universities and health care facilities. 
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“There is wide discrepancy in the purported costs and impacts of these four boiler rules. 

 
“The EPA estimates that the emissions rules would impact 13,840 commercial and industrial 
boilers, 187,000 smaller area sources and 88 commercial and industrial-waste incinerators, 
amounting to $5.8 billion in capital costs. The agency also emphasizes the projected annual 
benefits ranging from $22 billion to $59 billion for commercial boilers, $210 million to $520 
million for area sources, $360 million to $870 million for waste incinerators and the 
avoidance of thousands of premature deaths”67 

 

 These proposed Boiler MACT rules would impose emission limits on five groups of 
substances: mercury, dioxins/furans, particulate matter, hydrogen chloride and carbon 
monoxide 

 
o According to an Oct. 26, 2011, Congressional Research Service (CRS) report, “The 

proposed emission limits covered five substances (or groups of substances): mercury; 
dioxins/furans; particulate matter (as a surrogate for non-mercury metals); hydrogen 
chloride (as a surrogate for all acid gases); and carbon monoxide (as a surrogate for non-
dioxin organic air toxics, including formaldehyde).”68 

 

 The EPA estimates the Boiler MACT rules could amount to $5.8 billion in capital costs 
while industry, trade and manufacturing groups estimate compliance costs could total $14 
billion for the large boiler rule alone 

 
o In an Oct. 14, 2011, bill analysis, Congressional Quarterly wrote, “HR 2250 targets four EPA 

rules regulating hazardous emissions from major sources, area sources, solid-waste 
incineration and secondary solid waste. Together, the regulations are known as boiler MACT 
rules and apply to 200,000 boilers, incinerators and heaters around the country, including 
manufacturing and industrial sites, large universities and health care facilities. 

 
“There is wide discrepancy in the purported costs and impacts of these four boiler rules. 

 
“The EPA estimates that the emissions rules would impact 13,840 commercial and industrial 
boilers, 187,000 smaller area sources and 88 commercial and industrial-waste incinerators, 
amounting to $5.8 billion in capital costs. The agency also emphasizes the projected annual 
benefits ranging from $22 billion to $59 billion for commercial boilers, $210 million to $520 
million for area sources, $360 million to $870 million for waste incinerators and the 
avoidance of thousands of premature deaths. 

 
“Industry, trade and manufacturing groups, on the other hand, estimate that compliance 
costs would total $14 billion for the large boiler rule alone. Additionally, in a letter to 
President Obama, GOP leaders argue that boiler rules would put more than 200,000 jobs at 
risk, impose new costs and subsequently make goods and services more expensive”69 
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 According to a study by IHS Global Insight, the capitol costs necessary to comply with 
currently proposed EPA rules for boilers and process heaters would total $20.7 billion and 
put 338,000 jobs at risk  

 
o According to an August 2010 IHS Global Insight report prepared for the Council of 

Industrial Boiler Owners, “IHS Global Insight assessed the economic impact of the capital 
costs required to upgrade boilers and process heaters to comply with the EPA proposed rule 
for all five pollutant categories.  

 
“Using the boiler/process heater inventory database, the capital costs for the upgrades were 
determined to total $20.7B, distributed across 24 industry subsectors. The upgrade 
expenditures were subtracted from the output of each subsector and used as inputs to the 
IMPLAN model. 

 
“The results of the Scenario 1 analysis are summarized in the table below. Incurring the 
capital costs of compliance will put 338,000 jobs potentially at risk, of which nearly 70,000 
are directly tied to the affected industries/facilities.  This does not mean that all of the ‘at 
risk’ jobs will be eliminated. Some larger organizations will absorb the costs with minimal 
changes to employment levels; however they will likely pass both the compliance and on-
going operating and maintenance costs downstream to their customers or absorb a hit to 
their profitability and therefore pass that cost along to their shareholders. Smaller or 
marginally-profitable firms, on the other hand, may be faced with either reducing staff or 
shutting down operations.”70 

 
Editor’s Note: The study states that “at risk jobs” does not mean that all will be eliminated. 

 

 According to the same study, as a result of these capital costs to comply with the Boiler 
MACT rules for all five pollutant categories, larger facilities will likely pass the costs on to 
their customers while smaller firms may be faced with either reducing staff or shutting down 
operations 

 
o According to an August 2010 IHS Global Insight report prepared for the Council of 

Industrial Boiler Owners, “IHS Global Insight assessed the economic impact of the capital 
costs required to upgrade boilers and process heaters to comply with the EPA proposed rule 
for all five pollutant categories.  

 
“Using the boiler/process heater inventory database, the capital costs for the upgrades were 
determined to total $20.7B, distributed across 24 industry subsectors. The upgrade 
expenditures were subtracted from the output of each subsector and used as inputs to the 
IMPLAN model. 

 
“The results of the Scenario 1 analysis are summarized in the table below. Incurring the 
capital costs of compliance will put 338,000 jobs potentially at risk, of which nearly 70,000 
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are directly tied to the affected industries/facilities.  This does not mean that all of the ‘at 
risk’ jobs will be eliminated. Some larger organizations will absorb the costs with minimal 
changes to employment levels; however they will likely pass both the compliance and on-
going operating and maintenance costs downstream to their customers or absorb a hit to 
their profitability and therefore pass that cost along to their shareholders. Smaller or 
marginally-profitable firms, on the other hand, may be faced with either reducing staff or 
shutting down operations.”71 

 

 According to a report by Fisher International, Inc. on behalf of the American Forest and 
Paper Association, the costs of implementing Boiler MACT regulations combined with the 
anticipated costs of other pending air regulations, would place 20,541 pulp and paper mill 
jobs at risk nationally which is 18 percent of the primary pulp and paper industry workforce 

 
o According to a September 2011 Fisher International, Inc. report on behalf of the American 

Forest and Paper Association, “The costs of implementing Boiler MACT regulations, when 
combined with the anticipated costs of implementing other pending air regulations, would 
place at risk 36 mills and 20,541 pulp and paper mill jobs nationally – 18 percent of the 
primary pulp and paper industry workforce. Those jobs losses would rise to 87,299 if jobs in 
the supplier and downstream industries and jobs associated with the re-spending of wages 
are figured into the equation. These 87,299 job losses would result in about $4 billion in 
reduced wages and some $1.3 billion in lost state, local and federal taxes (including FICA 
taxes).”72 

 

 According to the same report, job loss in the pulp and paper industry could rise to 87,299 if 
jobs in the supplier and downstream industries and jobs associated with the re-spending of 
wages are included 

 
o According to a September 2011 Fisher International, Inc. report on behalf of the American 

Forest and Paper Association, “The costs of implementing Boiler MACT regulations, when 
combined with the anticipated costs of implementing other pending air regulations, would 
place at risk 36 mills and 20,541 pulp and paper mill jobs nationally – 18 percent of the 
primary pulp and paper industry workforce. Those jobs losses would rise to 87,299 if jobs in 
the supplier and downstream industries and jobs associated with the re-spending of wages 
are figured into the equation. These 87,299 job losses would result in about $4 billion in 
reduced wages and some $1.3 billion in lost state, local and federal taxes (including FICA 
taxes).”73 
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 According to the same report, those 87,299 job losses could result in about $4 billion in 
reduced wages and some $1.3 billion in lost state, local and federal taxes 

 
o According to a September 2011 Fisher International, Inc. report on behalf of the American 

Forest and Paper Association, “The costs of implementing Boiler MACT regulations, when 
combined with the anticipated costs of implementing other pending air regulations, would 
place at risk 36 mills and 20,541 pulp and paper mill jobs nationally – 18 percent of the 
primary pulp and paper industry workforce. Those jobs losses would rise to 87,299 if jobs in 
the supplier and downstream industries and jobs associated with the re-spending of wages 
are figured into the equation. These 87,299 job losses would result in about $4 billion in 
reduced wages and some $1.3 billion in lost state, local and federal taxes (including FICA 
taxes).”74 

 
Editor’s Note: For state by state estimates of total capital costs for the Boiler MACT regulations on both the 
Forest products industry and all sectors of the economy please refer to the “Cost Impact of Proposed Boiler MACT 
Rules, By State” at the following webpage: http://www.afandpa.org/whatwebelieve.aspx?id=1493  

 
H.R. 2273, Coal Residuals Reuse and Management Act 
 
On Oct. 14, 2011, the House passed H.R. 2273 by a vote of 267 to 144 (R: 230-3; D: 37-141). You can see 
how they voted here. H.R. 2273 would prevent the EPA from implementing two separate proposals to 
regulate coal ash from taking effect by declaring that the EPA should defer to states to enforce their own 
regulations. H.R. 2273 would also establish a federal standard for coal ash regulation as a municipal solid 
waste, but leave regulation and enforcement up to individual states.  
 
A study conducted by Veritas Economic Consulting found that the implementation of the EPA’s proposed 
Coal Ash regulations could risk up to 316,000 jobs across the entire economy and reduce economic output 
by as much as $110 billion, depending on which proposed rule was implemented. 
 
Below are selected vote hits on Democrats who voted against H.R. 2273: 
 

 Voted against a bill that would allow states to establish their own coal combustion residuals 
(CCR) permit program and direct the Environmental Protection Agency (EPA) to defer to 
the state regulations 

 
o Voted against passage of a bill that would authorize states to establish coal combustion 

residuals permitting programs. It also would direct the EPA to defer to state-level coal 
combustion residuals regulations. (Passed 267-144, D: 37-141; R: 230-3)75 
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75 H.R. 2273, CQ Vote # 800, Oct. 14, 2011 

http://www.afandpa.org/whatwebelieve.aspx?id=1493
http://clerk.house.gov/evs/2011/roll800.xml
http://energyfairness.org/2011News/June20/Veritas-Study.pdf
http://www.bipac.net/afpa/FisherStudyExecutiveSummaryJobs_9-7-11.pdf


   

                                                                                       

 The EPA has proposed two options to regulate coal ash disposal: one would allow coal ash 
to be regulated as a hazardous waste; the other as non-hazardous waste 

 
o In an Oct. 14, 2011, article, Congressional Quarterly reported, “The EPA has put forth two 

proposals to regulate coal combustion residuals to address disposal risks, citing a 2008 spill 
from a surface impoundment in Tennessee that flooded more than 300 acres and 
contaminated two rivers. The waste is largely exempt from federal regulation under current 
law. 

 
“One option would list coal ash as special wastes to be regulated as hazardous waste under 
the Resource Conservation and Recovery Act (PL 94-580) when disposal is planned for 
surface impoundments or landfills. The other proposal would allow EPA to regulate coal ash 
as non-hazardous waste under the same statute.”76 

 

 H.R. 2273 would prevent the EPA from both implementing either of these proposals and 
from sanctioning states found to have not corrected deficiencies in their programs 

 
o In an Oct. 14, 2011, article, Congressional Quarterly reported, “The House on Friday passed a 

bill that would establish a system of state-level regulation for coal combustion waste 
generated from electricity production, calling on the EPA to defer to state regulators on the 
issue.  

 
“The measure (HR 2273), passed 267-144, would require states that choose to establish coal 
waste management permitting programs to notify the EPA and certify that they would meet 
baseline requirements. States could elect to institute programs at any time, and those that do 
not opt to create their own programs or have theirs deemed inadequate would have the EPA 
serve as their permitting authority. 

 
“The EPA, however, would not be able to issue alternative coal ash regulations, nor would it 
be authorized to sanction states that do not correct deficiencies found in their programs by 
the federal agency.”77 

 

 The hazardous designation could kill the ash-recycling enterprise that, according to the 
Electric Power Research Institute (EPRI), generated between $5 billion and $10 billion per 
year in revenue for coal burning utilities 

 
o In a Jan. 13, 2010, article, Scientific American reported, “Slapping a hazardous label on coal ash 

and other coal byproducts would trigger the writing of a federal disposal standard to replace 
a patchwork of state regulations. The standard could outright ban wet storage ponds -- such 
as the one that ruptured in December 2008 in Kingston, Tenn. -- and require landfill liners, 
leak controls and groundwater monitoring at ash dumps. 

 
“The industry also fears that the hazardous designation would kill an ash-recycling enterprise 
that the Electric Power Research Institute (EPRI) says generates $5 billion to $10 billion a 
year in revenue for coal-burning utilities. In 2008, about 60 million tons -- 45 percent of the 
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136 million tons of coal-combustion ash that the industry generated -- were used to fill 
abandoned mines, make concrete and shore up eroding highway embankments, according to 
the American Coal Ash Association.”78 

 

 The recycling or “beneficial use” of coal ash was key in persuading the Clinton 
Administration EPA’s decision to not regulate coal ash in 2000 

 
o In a Jan. 13, 2010, article, Scientific American reported, “The industry is working hard to 

promote its argument about recycling or ‘beneficial use’ of coal-combustion waste. After all, 
that argument was key in persuading the Clinton administration’s EPA in 2000 to forego 
regulation of ash under the Resource Conservation and Reclamation Act (RCRA).”79 

 

 In 2008, about 60 million tons of coal ash was recycled and used to fill abandoned mines, 
make concrete and shore up eroding highway embankments, accounting for 45 percent of 
the 136 million tons of coal ash generated that year 

 
o In a Jan. 13, 2010, article, Scientific American reported, “Slapping a hazardous label on coal ash 

and other coal byproducts would trigger the writing of a federal disposal standard to replace 
a patchwork of state regulations. The standard could outright ban wet storage ponds -- such 
as the one that ruptured in December 2008 in Kingston, Tenn. -- and require landfill liners, 
leak controls and groundwater monitoring at ash dumps. 

 
“The industry also fears that the hazardous designation would kill an ash-recycling enterprise 
that the Electric Power Research Institute (EPRI) says generates $5 billion to $10 billion a 
year in revenue for coal-burning utilities. In 2008, about 60 million tons -- 45 percent of the 
136 million tons of coal-combustion ash that the industry generated -- were used to fill 
abandoned mines, make concrete and shore up eroding highway embankments, according to 
the American Coal Ash Association.”80 

 

 In 2009, more than 41 percent of CCRs were recycled into products used in construction 
 

o According to a June 2011 study by Veritas Economic Consulting commissioned by the 
Utility Solid Waste Activities Group, “In 2009, over 41% of CCRs were recycled into 
products used in construction, such as concrete, bricks, wallboard, and roofing shingles.”81 
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 According to the EPRI, the designation of coal ash as a hazardous material could increase 
ash disposal costs from $10 to $15 per ton to as much as $150 per ton, a total of $10 billion to 
$15 billion more per year 

 
o In a Jan. 13, 2010, article, Scientific American reported, “Slapping a hazardous label on coal ash 

and other coal byproducts would trigger the writing of a federal disposal standard to replace 
a patchwork of state regulations. The standard could outright ban wet storage ponds -- such 
as the one that ruptured in December 2008 in Kingston, Tenn. -- and require landfill liners, 
leak controls and groundwater monitoring at ash dumps. 

 
“The industry also fears that the hazardous designation would kill an ash-recycling enterprise 
that the Electric Power Research Institute (EPRI) says generates $5 billion to $10 billion a 
year in revenue for coal-burning utilities. In 2008, about 60 million tons -- 45 percent of the 
136 million tons of coal-combustion ash that the industry generated -- were used to fill 
abandoned mines, make concrete and shore up eroding highway embankments, according to 
the American Coal Ash Association. 

 
“The designation would also cause disposal costs to soar. Ken Ladwig, a senior program 
manager for EPRI, said a hazardous designation could raise the cost of ash disposal from 
$10-15 a ton to $150 per ton, a total of $10 billion to $15 billion more a year. And that 
estimate cost could balloon, he added, if the designation chokes recycling programs.”82 

 

 The American Society for Testing and Materials International, a coalition that sets material 
and building standards, warned the EPA in December 2009 that it would not support the 
use of coal ash in concrete if the ash is declared a hazardous waste 

 
o In a Jan. 13, 2010, article, Scientific American reported, “The American Society for Testing and 

Materials International, a coalition that sets material and building standards, warned U.S. 
EPA last month that it would not support the use of coal ash in concrete if the ash is 
declared a hazardous waste. ‘If a material is excluded from the standard, you’re not going to 
be able to use it,’ said Jim Roewer, executive director of the Utility Solid Waste Activities 
Group. 

 
“Said Tom Addams, executive director of the coal ash group, ‘A hazardous determination 
would make builders reluctant to use coal ash not because of what it may contain, but 
because of tort activity. If litigation was filed on a national basis, it would be mind-boggling 
to see what the defense costs were.’”83 

 

 According to Jim Roener, executive director of the Utility Solid Waste Activities Group, if a 
material is excluded from these standards, the material cannot be used 

 
o In a Jan. 13, 2010, article, Scientific American reported, “The American Society for Testing and 

Materials International, a coalition that sets material and building standards, warned U.S. 
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EPA last month that it would not support the use of coal ash in concrete if the ash is 
declared a hazardous waste. ‘If a material is excluded from the standard, you’re not going to 
be able to use it,’ said Jim Roewer, executive director of the Utility Solid Waste Activities 
Group. 

 
“Said Tom Addams, executive director of the coal ash group, ‘A hazardous determination 
would make builders reluctant to use coal ash not because of what it may contain, but 
because of tort activity. If litigation was filed on a national basis, it would be mind-boggling 
to see what the defense costs were.’”84 

 
Editor’s Note: The Utility Solid Waste Activities Group is a trade association representing over 110 utility 
operating companies, energy companies and industry associations. 

 

 According to Tom Addams, executive director of the American Coal Ash Association, a 
hazardous determination would make builders reluctant to use coal ash not because of what 
it may contain, but because of potential tort activity and litigation defense costs 

 
o In a Jan. 13, 2010, article, Scientific American reported, “The American Society for Testing and 

Materials International, a coalition that sets material and building standards, warned U.S. 
EPA last month that it would not support the use of coal ash in concrete if the ash is 
declared a hazardous waste. ‘If a material is excluded from the standard, you’re not going to 
be able to use it,’ said Jim Roewer, executive director of the Utility Solid Waste Activities 
Group. 

 
“Said Tom Addams, executive director of the coal ash group, ‘A hazardous determination 
would make builders reluctant to use coal ash not because of what it may contain, but 
because of tort activity. If litigation was filed on a national basis, it would be mind-boggling 
to see what the defense costs were.’”85 

 

 According to a study by Veritas Economic Consulting, the proposed EPA regulation of coal 
ash as a hazardous material could result in the loss of as many as 316,000 jobs and could 
cost as much as $110 billion 

 
o According to a June 2011 study by Veritas Economic Consulting commissioned by the 

Utility Solid Waste Activities Group, “The regulation of coal combustion residuals (CCRs) as 
proposed by EPA would impact the economics of coal power plants, industries that recycle 
CCRRs into products, electricity customers, and customers that use products made from 
CCRs.  Compliance with CCR regulation would present new costs and impact the financial 
viability of some coal-based generating units. Premature generating unit retirements and 
increased electricity prices would lead to regional employment impacts. The proposed CCR 
regulation would restrict the use of CCRs in some applications, which would cause 
economic impacts to beneficial use industries. Stigma and liability concerns associated with 
Subtitle C regulation may further impede recycling efforts, causing additional job losses in 
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industries that use CCRs. In other sectors such as waste management and process equipment 
manufacturing, increased revenues would result in job additions. 

 
“This study quantitatively evaluates the net employment impacts associated with the 
regulatory options proposed by EPA-regulation under Subtitle C or Subtitle D of the 
Resource Conservation and Recovery Act. (RCRA). The geographic variation in the 
distribution of coal power plants would produce regional variation in electricity price impacts 
and job impacts. Thus, this analysis examined regional employment impacts due to 
premature generating unit retirements, electricity price increases, job losses in industries that 
use CCRs, impacts to sectors that supply goods and services to the electric power industry, 
and increases in employment in sectors related to CCR handling and disposal. 

 
“Table 1 summarizes the results of the analysis. As Table 1 shows, Subtitle C, the most 
stringent option imposing the highest compliance costs, would result in a loss of 183,900 to 
316,000 jobs throughout the country. Comparatively, EPA’s proposed Subtitle D regulation 
would result in 39,000 to 64,700 job losses. As Figure 1 shows, the Midwest region is 
expected to experience the largest number of job losses.”86 

 
o According to the same study, the Subtitle C rule could cost between $78.9 billion to $110 

billion over 20 years.87 
 

Editor’s Note: Subtitle C of the Resource Conservation and Recovery Act deals with rules covering the regulation 
of hazardous wastes 

 

 The proposed EPA regulation of coal ash as a non-hazardous material could result in the 
loss of as many as 64,700 jobs and could cost as much as $34.7 billion 

 
o According to a June 2011 study by Veritas Economic Consulting commissioned by the 

Utility Solid Waste Activities Group, “The regulation of coal combustion residuals (CCRs) as 
proposed by EPA would impact the economics of coal power plants, industries that recycle 
CCRRs into products, electricity customers, and customers that use products made from 
CCRs.  Compliance with CCR regulation would present new costs and impact the financial 
viability of some coal-based generating units.  Premature generating unit retirements and 
increased electricity prices would lead to regional employment impacts.  The proposed CCR 
regulation would restrict the use of CCRs in some applications, which would cause 
economic impacts to beneficial use industries.  Stigma and liability concerns associated with 
Subtitle C regulation may further impede recycling efforts, causing additional job losses in 
industries that use CCRs.  In other sectors such as waste management and process 
equipment manufacturing, increased revenues would result in job additions. 

 
“This study quantitatively evaluates the net employment impacts associated with the 
regulatory options proposed by EPA-regulation under Subtitle C or Subtitle D of the 
Resource Conservation and Recovery Act.  (RCRA).  The geographic variation in the 

                                                           
86 “An Economic Assessment of Net Employment Impacts from Regulating Coal Combustion Residuals,” Veritas Economic 
Consulting, June 2011, http://energyfairness.org/2011News/June20/Veritas-Study.pdf  
87 “An Economic Assessment of Net Employment Impacts from Regulating Coal Combustion Residuals,” Veritas Economic 
Consulting, June 2011, http://energyfairness.org/2011News/June20/Veritas-Study.pdf  

http://energyfairness.org/2011News/June20/Veritas-Study.pdf
http://energyfairness.org/2011News/June20/Veritas-Study.pdf


   

                                                                                       

distribution of coal power plants would produce regional variation in electricity price impacts 
and job impacts.  Thus, this analysis examined regional employment impacts due to 
premature generating unit retirements, electricity price increases, job losses in industries that 
use CCRs, impacts to sectors that supply goods and services to the electric power industry, 
and increases in employment in sectors related to CCR handling and disposal. 

 
“Table 1 summarizes the results of the analysis.  As Table 1 shows, Subtitle C, the most 
stringent option imposing the highest compliance costs, would result in a loss of 183,900 to 
316,000 jobs throughout the country.  Comparatively, EPA’s proposed Subtitle D regulation 
would result in 39,000 to 64,700 job losses.  As Figure 1 shows, the Midwest region is 
expected to experience the largest number of job losses.”88 

 
o According to the same study, the Subtitle D rule could cost between $22.8 billion to $34.7 

billion over 20 years.89 
 

Editor’s Note: Subtitle D of the Resource Conservation and Recovery Act deals with rules covering the regulation 
of non-hazardous wastes 

 
 Some compliance costs associated with the proposed regulation of coal ash could be passed 

on to electricity customers through higher electricity rates, which could add to industry 
costs and lead to job losses in other sectors 

 
o According to a June 2011 study by Veritas Economic Consulting commissioned by the 

Utility Solid Waste Activities Group, “The proposed CCR regulation would impose new 
costs on the management and disposal of CCRs, causing some generating units to 
prematurely retire.  Some compliance costs would be passed on to electricity customers 
through higher electricity rates, which would add to the costs of industries and lead to job 
losses in other sectors.”90 

 

 Housing construction costs could increase by one percent and 7,000 jobs in the residential 
construction industry could be lost if coal ash was no longer used in building products  

 
o According to a June 2011 study by Veritas Economic Consulting commissioned by the 

Utility Solid Waste Activities Group, “Fly ash replaces 15 million tons of cement a year in its 
use in concrete (American Concrete Pipe Association 2010).  While Portland cement sells at 
$80 a ton, concrete quality fly ash sells for between $0 and $0 a ton (EPA 2008b).  Removing 
CCRs from the supply chain could increase the price of concrete by an average of 10 percent 
(National Association of Homebuilders 2010).  This cost increase would be reflected in 
increased housing costs because concrete foundation costs make up approximately 4.5 
percent of typical new house construction costs.  Other important building materials that use 
coal ash products include roofing shingles, paint, carpets and tiles, and asphalt.  Together 
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these comprise approximately 3 percent of typical new home construction costs.  Using the 
increase costs for substitute materials, we estimate that housing costs would increase by 1% 
if CCRs are no longer used in building products.  Specifying an elasticity of demand of 1.2 
for the housing market, the residential construction industry would lose 7,000 jobs.  Regional 
job losses were estimated using the number of housing starts for each state.”91 

 
H.R. 3094, Workforce Democracy and Fairness Act 
 
On Nov. 30, 2011, the House passed H.R. 3094 by a vote of 235 to 188 (R: 229-8; D: 6-180). You can see 
how they voted here. H.R. 3094 would prevent the National Labor Relations Board (NLRB) from 
implementing two recently proposed or pending rules that would affect union organization.   
 
First, it would prevent the proposed “ambush” or “quickie” union election rule which, if implemented, 
would reduce the amount of time that an employer has to prepare its case before a pre-election hearing 
from the current 14 days down to seven. H.R. 3094 would require that a pre-election hearing cannot take 
place less than 14 calendar days after a petition for an election has been filed. In addition, the rule would 
reduce the amount of time an employee has to decide if they want to join a union (i.e. time period from 
when the petition for an election is initially filed to when the election is actually held) from the current 35 
days down to as few as 10 days. Under H.R. 3094, no union election would be held in less than 35 days. 
According to numerous business groups, the rule would make it more difficult for employers to adequately 
prepare for a union organization election at their workplace and would unfairly favor unions in organization 
elections. 
 
Second, it would reverse an August 2011 NLRB decision which allowed for the formation of “micro-
unions” which allow unions to organize workers according to smaller sub-units within a single company. 
The Workforce Democracy and Fairness Act would reverse that ruling and reinstate the previous rule which 
prohibits exclusion of employees from the unit unless the interest is “sufficiently distinct” from those of 
other employees to warrant the establishment of a separate unit.   
 
H.R. 527, Regulatory Flexibility Improvement Act 
 
On Dec. 1, 2011, the House passed H.R. 527 by a vote of 263 to 159 (R: 235-0; D: 28-159). You can see 
how they voted here. H.R. 527 would make several changes to the Regulatory Flexibility Act (RFA). It 
would require that federal agencies consider the costs of regulation on small businesses by requiring agencies 
to include cost estimates of the economic impact as well as possible alternatives to any proposed rule that 
would affect small businesses. 
 
H.R. 527 would also require the Chief Counsel for Advocacy of the SBA to issue rules determining how the 
other federal agencies will comply with the new rules. It would also allow the Chief Counsel to intervene in 
the rulemaking of other agencies and inform them of their economic impacts if a proposed rule affects small 
businesses. Additionally, H.R. 527 would also require each federal agency to periodically review the 
effectiveness of existing regulations, determine whether a rule should be continued/modified/rescinded and 
grant federal courts of appeal jurisdiction to review all finalized regulations. 
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H.R. 3010, Regulatory Accountability Act 
 
On Dec. 2, 2011, the House passed H.R. 3010 by a vote of 253 to 167 (R: 234-0; D: 19-167). You can see 
how they voted here. H.R. 3010 would increase the requirements under the Administrative Procedures Act 
(APA) on federal agencies for the rulemaking process by requiring agencies to provide the specific nature of 
and the significance of the problem being addressed as well as reasonable alternatives to the proposed rule 
and the costs and benefits associated with each alternative.  
 
It would also expand some of these new requirements to include independent regulatory agencies (i.e. FCC, 
FTC, NLRB, SEC, etc.) by codifying several rulemaking principles regarding these agencies found in several 
Executive Orders issued by past Presidents Reagan and Clinton and current President Obama. Independent 
regulatory agencies have by and large historically been exempt from certain statutory and executive order 
mandates. 
 
It would also require agencies to publish advanced notices of all major rules (newly defined and codified 
under H.R. 3010 as more than $100 million in annual costs) and high-impact rules (newly defined and 
codified under H.R. 3010 as more than $1 billion in annual costs) and establish specific criteria for issuing 
major and high-impact rules. 
 
H.R. 10, Regulations from the Executive In Need of Scrutiny (REINS) Act 
 
On Dec. 7, 2011, the House passed H.R. 10 by a vote of 241 to 184 (R: 237-0; D: 4-184). You can see how 
they voted here. Quite simply, H.R. 10 would amend the Congressional Review Act (CRA) to require 
congressional approval of major rules before they could take effect. H.R. 10 defines “major rules” as having 
an annual economic impact of $100 million or more; imposing a major increase in costs or prices or have 
significant adverse effects on competition, employment, investment, productivity, innovation or U.S. 
competitiveness. 
 
Specifically, it would require a joint resolution of approval to be introduced within three legislative days of 
when an agency submits a major rule to Congress and that Congress must pass the resolution through both 
the House and Senate within 70 legislative days in order for the rule to take effect. H.R. 10 would also allow 
a major rule to take effect for 90 days without approval if the president determines it necessary to address an 
imminent threat to health or safety or other emergency, for the enforcement of criminal laws, for national 
security or to implement an international trade agreement. 
 
H.R. 1633, Farm Dust Regulation Prevention Act 
 
On Dec. 8, 2011, the House passed H.R. 1633 by a vote of 268 to 150 (R: 235-0; D: 33-150). You can see 
how they voted here. H.R. 1633 would prohibit the EPA from proposing, finalizing, implementing or 
enforcing any regulation that would change the current air quality standard that governs particulate matter 
(dust) for one year. 
 
The bill would also generally exempt “nuisance dust” (which the bill defines as particulate matter that has 
either been generated from natural sources, unpaved roads or a number of farming or rural activities or that 
consists primarily of soil, dust, or other natural or biological materials) from the Clean Air Act unless there 
are no state, tribal, or local laws regulating such dust in a geographic area and the EPA finds that the 
benefits of the regulation out weight the costs. 
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REGULATIONS AND THE FEDERAL RULEMAKING PROCESS TALKING POINTS 
 

 Regulations on businesses inevitably hurt consumers in the form of higher prices and limited 
product choices. 

 

 Republicans are fighting for legislation to ensure that job-crushing and excessively costly regulations 
do not burden small business owners and American workers. 

 

 By pursuing a steady repeal of job-destroying regulations, we can help lift the cloud of uncertainty 
hanging over small and large employers alike – empowering them to hire more workers. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



   

                                                                                       

ADDITIONAL INFORMATION AND RESOURCES 
 

 Federal Register - https://www.federalregister.gov/ 
 

 Government Printing Office (GPO) Access/FDsys – http://www.gpo.gov/fdsys 
 

 Office of Information and Regulatory Affairs (OIRA) - 
http://www.whitehouse.gov/omb/inforeg_default 

 

 RegInfo.gov – http://www.reginfo.gov 
 

 Regulations, The Heritage Foundation Issues 2012 Candidate’s Briefing Book - 
http://www.candidatebriefing.com/regulation/ 

 

 Regulations.gov - http://www.regulations.gov/ 
 

 “The Impact of Regulatory Costs on Small Firms,” Small Business Administration (SBA) website - 
http://archive.sba.gov/advo/research/rs371tot.pdf 
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